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' INTRODUCTION

In 1979-80, labor relations in education operated under the
pervasive influence of presidential politics. One of the two
major ‘eacher unions—the National Education Association—
came to the Democratic National Convention in New York
City with 302 delegates and 162 alternatives—the largest bloc
or causes at the convention. .

NEA was the first major-group to announce support for
President Carter in the Democratic primaries, and most po-
litical pundits crew * NEA with a decisive role in renominating
President Carter and in influencing platform action at the
convention.

The other major union—the American Federation of
Teachers—backed Senator Edward Kennedy and to a lesser
extent also played an influential role in determining the tenor
of the debate at the convention. Despite Ronald Reagan’s
landslide victory, unionized teachers voted for Carter over
Reagan by 45 to 42 percent.

In.last year’s Special Report, we said that what effect, if
any, the creation of the Department of Education would have
on labor relations would not be known for a year or so. Now,
whether the Department will exist as we know it today is even
in doubt.

“. While the Tederal role in education seems uncertain, the
economy’s effect on teachers and labor relations remained as
penetrating as last year.

NEA reported a sharp rise in teacher complaints about pay.
status and conditions. Teacher layoffs spread as cities sought
ways to stretch thin budgets. In spite of steadily declining en-
roliments, the cost of operating the nation’s largest school dis-
tricts increased again.

As we enter the 1980’s, education has bvcome the primary
activity of more than 61 millior Americans. And according
to an organization who should know—the National School
Boards Association—collective bargaining is an *‘increasingly
powerful force’ in public education.

In this first report of the decade, we noticed an increase in
litigation in almost every area of teachers and labor relations.
We expect that trend to continue throughout the 1980°s.

This year’s Special Report discusses teacher organizing, col-
lective bargaining and negotiations, contract ‘settlements,
strikes, economic issues, legal developments, and state legis-
lative activities. In general, the report covers these labor re-
lations developments for the 1979-80 academic year.

HIGHLIGHTS ANL: SUMMARY

Hereare highlights of developments reported in this Special
Report: '

» For the first time, in head-to-head representation chal-
lenges between NEA and AFT, NEA wor more ‘“‘takeaways”
than AFT, according to a top NEA organizer.

» NEA has substantially increased its organizing efforts
and established a memership and organizing office in Wash-
ington, D.C., staffed with five full-time organizers.

» NEA is focusing more and more on ‘‘wall to wall™ units
where a local affiliate may represent not just teachers but
other employees in a school system, such as food service work-

_ers, custodians, drivers, clerks, and even principals and ad-

ministrators. :

» Membership in the AFT increased last year by more than
50,000 and the union’s 43 national representatives are receiv-
ing more organizing inquiries than they can handle, according
to a top AFT organizer.

» For the 1980’s, AFT’s potential membership prospects
apvear healthy in the Sunbelt states where the union began
canvassing several years ago.

» Merger of the NEA and AFT still remains a possibility,
according to the AFT organizer.

» In states where fact finding is only advisory, school
boards should publicize their intent not to be bound by the
report, consultant Myron Lieberman advised school boards.

» Parents and students became increasingly involved in tie
collective bargaining process. A school newspaper that spon-

sored a public forum on teacher negctiations was credited with
averting a threacenes <trike in New Jersey.

» Among the subjects _..:iged by courts to be mandatory
topics for bargaining were nrocedural safeguards concerning
employee evaluations. insurance premiums, and iergth of the
instructional day'.

» Among the subjects defined as permissive collective bar-
gaining items were the tyre of postgraduate hours qualifying
a teacher fc¢- advancement and reduction in force procedures.

» Among the topics deemed by courts to be outside the
scope of coilective bargaining were individual religious leave
days and reassignments of physical education teachers.

» School districts may not freeze automatic longevity and
qualification increases on the ground of financial adversity
during contract negotiations, the California PERB ruled.

» A demand for extra pay for added classes taught is non-
arbitrable because the subject was not mentioned in the col-
lective bargaining contract, the Minnesota Supreme Court
ruled. ’

» A dctermination by an arbitrator that a teacher submit-
ting a grievance had complied with procedural deadlines set
forth in the contract should be deferred to, according to the
Maine Supreme Court.

> A school board is responsible for the coercive and re-
taliatory actions of its superintendent and principal duri-g -~
negotiations, said the South Dakota Division of Labor and
Management.

Copyright © 1980 by The Bureau of National Affairs, Inc.
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HIGHLIGHTS AND SUMMARY

» Unfair labor practice charges brought against a school
district for permitting a rival teacher uniun access to district
mailboxes and other facilities unconnected with any certifi-
cation challenge were dismissed by the New York State PERB.

» A union bringing charges of harassment by a school
board against specifically named union members was not re-
quired to discloye it§ complete membership list in pre-trial
discovery proceeflings} the U.S. Court of Appeals for the Fifth
Circuit held. }

» There were 139 states in 11 states and Puerto Rico as of
the end of October 1980, according to BNA'’s tabulation of
available data. The largest strike affecting about 23,000 teach-
ers affiliated with AFT in Philadelphia began August 31 and
ended September 22 with a two-year agreement that provides
no raise in 1980-81 and a !0 percent increase for 1981-82.

» Chicago's 27,000 teachers are the highest paid in the na-
tion after their two-year contract ratified in October 1979.
Starting teachers with a B.A. now earn $13,770 a year.

» San Francisco teachers ended a seven-week strike by ap-
proving a2 15.5 percent pay and benefit package spread over
the two-year contract.

» Of the states that recognized some right to strike for
teachers, four states nontheless refuse permission where it
would result in ‘‘a clear an<! present danger” to the public.}

» Federal district courts in New York were inundated witlt.

cases involving the state’s Taylor Act, which bans strikes by \
.. mune to being sued for money damages cither personally or

public employees and sets up a presumption of guilt for any
employee absent during a period determined to constitute a
strike.

» The issue of reduction in force took center stage in the
labor relations area, as declining enrollments and budgetary
constraints continued to be the order of the day.

» The voluntary wage guidelines issued by the Council on
Wage and Price Stability had little or no influence on last
year's teacher negotiations.

» A school board may pay higher salaries to teachers who
sign no-strike agreements, the Illinois Supreme Court held.

» The decline in the stock market earlier in the fiscal year
reduced the value of many pension funds—and public school
teachers were caught in the tide. In Missouri, for example,
two teacher pension funds lost $64,000,000.

» Teachers placed on a district’s active substitute list are
still eligible for unemployment benefits, accordinz to the Mirn-
nesota Supreme Court.

» Even though the Supreme Court handed down a major .

ruling on agency fees and dues checkoff just three years ago,
litigation continues unabated on this issue. °

» The U.S. Court of Appeals for the Sixth Circuit ordered
a lower federal court to reinstate with backpay a teacher
whose contract was not renewed on the basis of recommen-
dations by the principal and superintendeg& stemming from
animosity over the teacher’s union activifies;

» State supreme courts were called upor to rule on nu-
merous cases involving decisions of school boards to discharge
teachers—and, in general, split over whether to uphold dis-
missals in particular cases. The sheer volume of cases decided
on the appellate level indicates that teacher discharge matters
will be one—if not the most—litigated issues of the 1980's.

» A school district failed to prove that its interest in the
efficient administration of education outweighed a teacher’s

Copyright © 1980 by The Bureau of National Affairs, Inc.
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free speech and associational rights when it reprimanded the
teachers for zealous advocacy as a union spokesperson.

» A teacher could not be suspended by the school board
for cursing at a student during football practice because the
board did not adopt a rule authorizing the suspension of
teachers, the lllinois Supreme Court ruled.

» In the absence of an agreement between two schools,
tenured teachers transferred from one school to another do
not have tc be treated as though they had been tenured by
their new school district, according ro the Supreme Court of*
New Jersey.

» The Chicago Schoo! Board, over the opposition of
Mayor Jane Byrne and the Chicago Teachers Union, has
passed a requirement that all school employees reside within
city limits.

» The layoff and seniority provisions of a collective bar-
gaining agreement which thwarted a court order that a school
district achieve a 20 percent black teaching and administrative
staff as part of a school desegregation plan were nullified by
a federal district court in Michigan. The conflict between col-
lective bargaining agreements and court orders, as reflected
in this case, will become more pronounced or less visible, de-
pending on the future of anti-busing legislation.

» Although declaring that a Virginia's schcol district’s pol-
icy on maternity leave was unconstitutional, the Sixth Circuit
Court of Appeals held that school board members were im-

in their official capacity because they had acted in good faith.

» A school district cannot fire a school teacher simply be-
cause the teacher employed a controversial role-playing tech-
nique while teaching American history, the Fifth Circuit Court
of Appeal h‘ﬂd

» There is no constitutional right for a student to be taught
by a particular teacher, another court of appeals held.

» In the most important Supreme Court decision involving
teachers nd labor relations, the Court ruled that the Federal
Government can deny frads to local school district on the
basis of statstics showing a disproportionate number of black
and other minority teachers being assigned to de facto seg-
regated schools—even without proof that the school board
intentionally discriminated in teacher assignments.

» Whether Title IX of the 1972 Education Amendments
lets the Federal Government stop sex discrimination in em-
ployment at federally assisted schools is an issue that may fi-
nally be decided by the Supreme Court this term.

» The influence of Hispanics—the largest growing minor-
ity in the United States—could be seen in several areas of ed-
ucation last year, including the rules proposed by the new
Department of Education for bilingual education‘and in liti-
gation alleging national origin discrimination in empicyment.

»Nine states modified existing bargaining law affectifig
teachers last year. o

» Minnesota adopted a law giving teachers the right to
strike on 60 days notice in the absence of an agreement or
arbitration award and creating a legislative commission on
employee relations for oversignt of collective bargaining.
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NATIONAL EDUCATION ASSOCIATION
For the first time in head-to-head representation challenges

_between NEA and AFT, NEA won more ‘‘takeaways’’ than

AFT, a top NEA organjzer told BNA.

The details of NEA’s organizing strategy, especially in di-
rect confrontations with AFT, were described by the organizer
in a lengthy interview for/ this Special Report. .

NEA'’s two largest upsets were in Springfield, Massaciiu-
setts, where about 1,440 teachers switched from AFT to NEA
representation in a vote September 10, 1979 and in Stamford,
Connecticut where 1,300 teachers changed from AET to NEA

" . as their bargaining agent in balloting April 8, 1980. .

Declaring that in ‘“‘sheer numbers of takecvers, we won a

\ﬁrst," the NEA organizer noted that the big challenges in

Springfield, Stamford, and other locations in New England
were possible because AFT originally had organized teachers
in this region early in its formation, so it had established rec-
ords of 10 years or more that NEA organizers could exploit
and hold up for teachers to see that AFT had not delivered
on any of its promises. :

He noted that in recent years, teachers’ frustrations in gen-
eral in all parts of the country have been increasing, as their
pay levels stayed low, as their jobs became less rewarding and
rewarded, and as inflation accelerated this seqSe of helpless-
ness. -

In Springfield, he said, NEA was able to document to teach-
ers that.their salaries had fallen behind those of other Mas-
sachusetts teachers, in 10 years of AFT representation, Simply

- by going to the school committee and getting its financial rec-

Q
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New England Focus

NEA had made the New England region one of its major
focuses for challenging AFT last year, he said, partly because
of th&longevity of AFT organizing there, because of its his-
tory of bargaining and the availability of records to prove that
history, and because NEA also had small numbers of members
left in New England locals, and therefore, there was a good
base from which to work.

According to NEA figures, for the 1979-80 school year,
NEA had 1,679,834 dues paying members, while AFT had
568,359, with NEA’s membership virtually limited to educa-
tion and school related employees in all 50 states. AFT’s
teacher members tend to be concentrated in larger northeast-
ern and western cities such as New York City, Chicago, Phil-
adelphia, Detroit, Baltimore, Washington, D.C., Cleveland,
and Boston. Last year AFT further expanded its recent efforts
in organizing noneducation-related fields such as health care,
sanitation, housing, and law enforcement.

Philadelphia would be difficult for NEA to challenge, the
organizer explained, because very few teachers there belong
to a minority NEA organization. In addition, the AFT local
there, while having an internal leadership change recently, has
been loyal to AFT President Albert Shanker, who also is pres-
ident of the New York City local.

In Boston, however, AFT organized teachers a decade ago
and 80 percent of the teachers belonged to AFT. He»noted,
however, that AFT’s membership there has fallen to less than
50 percent, thus paving the way for a possible challenge when
the three-year agreement the Boston Jgachers Union r ently
signed with the school committee i§ set to expire (GERR
879:27).

On the one hand, he said, because of Boston’s financial

_problems, funding for the contract is being challenged in court

and could have the effect of further souring more Boston
teachers on the quality of BTU’s representation. On the other
hand, if the contract holds.up in court, this gives NEA until
the 1982-83 school year to bvild a strong affiliate in Boston.
Already a monthly NEA news.etter is being beamed to Boston
teachers, he said. , N

Other areas of the country that NEA 'targeted for organizing
drives last year and will continue to do so in the future are the
midwest—especially Michigan—where he said NEA did very
well last year in ga¥ring new teacher units. Aside from AFT’s
stronghold in Detroit, the Michigan Education Association
represents nearly all of Michigan’s other teachers, including
those in Grand Rapids, Flint, Warren, and Madison.

The NEA organizer said that NEA has organizers working
in Detroit to establish a strong minority organization there,
but much in that school system will depend on the metamor-
phosis of the Detroit Federation of Teachers now that its pres-
ident of 20 years, Mary Ellen Riordan, has announced her
retirement in February 1981 (GERR 884:26). ;

Internal union elections taking place this December could
significantly change the direction and character of that unjon,
he suggested, zad with the departure of Riordan, a strong
Shanker ally, NEA may have a good chance to. mount a chal-
lenge there in coming years. '

AFT Takeaways Explained

Not all the teacher representation elections in which both
NEA and AFT participated resulted in NEA takeover of pre-
viously AFT units. In Albuquerque, 4,100 teachers whom
NEA had spent considerable time, money, and effort orga-
nizing in the past, switched to AFT as their official bargaining
agent in balloting October 11, 1979. But he noted Albuquer-
que has fallen in teacher salaries from thirty-second to fiftieth -
and indicated future NEA challenges may be in the offing.

Furthermore, AFT affiliates held their own in beating back
NEA challenges to represent Oklahoma City’s 2,500 teachers
and Newark’s 3,200 teachers in votes or October 30, and De-
cember 17, 1979, respectiveiy. In the laiter case NEA’s affil-
iate succeeded in getting the 30 percent of signatures of teach-
ers in the unit to trigger an election, but not over 50 percent
of the teachers in that northern New Jersey city, which has
strong geographical and labor ties to AFT’s center of strength
in New York. In all three of these elections, the balloting was
not very close, and NEA organizers tend to blame weak local
leadership and/or misunderstanding of local issues on AFT
takeovers of NEA affiliates. .

While NEA last year successfully withstood AFT challenges
in Wichita, Kansas (2,900 teachers), Scottsdale, Arizona
(1,575 teachers), and several large California school districts,
including Torrance (1,285 teachers) and Pasadena (1,265
teachers), the NEA organizer conceded that as far as NEA
organizing last year was concerned ‘‘California was not a
good year for us.”

NEA'’s state affiliate, the California Teachers Association,
continues to represent by far the majority of California teach-
ers, but he explained that AFT has targeted that state to try
to launch raids on NEA’s affiliates, so that nearly half of
NEA's losses last year were in California. M

Much of the problem stems from the state of the California
school districts themselves, he explained. After California vot-
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MY

8§



41:408

-

GOVERNMENT EMPLOYEE RELATIONS REPORT

ers enacted Proposition 13 in June 1978 cutting back property
taxes (GERR 673:16), schools lacked adequate funding, cut-
backs in teachers and services occurred, and AFT capitalized
on teachers’ discontent by blaming and challenging incumbent

.CTA affiliates.

He said NEA expects more AFT challenges in California
but added that CTA has been reinforced with more staff and
money to defend its affiliates. Another mammoth organiza-
tional fight now taking shape in California invelves represen-
tation of the approximately 20,000 facuity of the state college
anduniversity system.

While the state Public Employment Relations Board stiil
must make a major decision on inclusion or exclusion of part-

“. time employees, organizing to represent these faculty members

Q

is getting into high gear between AFT and the California Fac-
ulty Association. He noted that CFA is a coalition composed
of CTA, the American Association of University Professors,
and the California State Employees Association.

As in other large urban school systems where AFT has held
sway for many years, AFT’s major stronghold in California
is San Francisco, but the NEA nizer said that along with
a reorgamzanon and revitalizdtion of CTA, NEA also has an
active minority orgamzanon developmg in San Francisco.

Another state ip which NEA organizing did not go well last
year was Minnesota, the NEA organizer pointed out, noting
that-NEA lost nine locals to AFT there. In addition, AFT rep-
resents teachers in Minneapolis and St. Paul.

Minnesota is an example of a state with an excellent NEA
state affiliate, he said, so these losses are somewhat puzzling.
The strong state association has been instrumental and effec-
tive in winning favorable public sector bargaining legislation
and amendments, including the limited right to strike for
teachers.

He said that winning this law in particular involved con-
vincing the state AFL-CIO organization that the unlimited
right to strike was far less favorable for teachers than the pro-
gressive steps of mediation, cooling off, and so on which then
produce strike dates usually coinciding with the beginning of
September and the start of most schools. He added that NEA
expects another round of AFT challenges in Minnesota next

year.

The Eyes of Texas

Looking at the states of Texas and Florida as bellwethers
for what has been happening organizationally between NEA
and AFT, the NEA organizer noted that the only AFT or-
ganizing activity NEA detects currently in the south is occur-
ring in Dallas, Texas, where AFT is trying to affiliate a small
community college independent association. **AFT was mak-
ing some noise in Atlanta, but that seems to have died down,
and besides we're beefing up our local there,’’ he observed.

In early 1979, AFT’s affiliate in Corpus Christi persuaded
the school board there to agree to a representation election
and to recognize the winner as the teacher’s exclusive repre-
sentative. While the NEA organizer conceded that AFT won
that contest, he took the opportunity to note that this illus-
trates one of the basic phllosophlcal differences between NEA
and AFT.

Under that state’s constitution, public sector bargaining is
prohibited law, he explained, and, therefore, parties do not
bargain as such but enter into a memorandum of understand-
ing (MOU). Where NEA affiliates have signed such MOUs in
Texas, he said, AFT has gone to court-—joined with the con-
servative educators’ group called the National Association of
Professional Educators (NAPE)-—to- have these MOUs re-
scinded.

*‘Since NEA believes in the principle of collective bargain-
ing, in Corpus Christi we took the position that an AFT bar-
gaining unit is better than no bargaining unit at all, so we
didn’t challenge their status in court,’’ even though AFT has
challenged NEA'’s ma;omy status, memoranda and contracts,
and agency shop provisions in Texas and numerous other
places in the country, he said. Depending on when the expi-
ration or ‘“‘window period’’ of AFT’s contract in Corpus
Christi occurs, the NEA organizer said “‘we will be back; we
have a strong local there.”’

NAPE is more of a problem in Texas than AFT is, he con-
tinued. Besides Corpus Christi, AFT has small minority locals
in San Antonio, Dallas, and Houston. Back in the early 1970s,
NEA made a major effort toward unification, whereby any
local association member automatically belonged to the state
and national association.

Texas, however, was one of the last states to unify, with the
result that for many years, teachers there had the choice of
joining the local, the Texas State Teachers Association, the
Texas Classroom Teachkers Association, and/or NEA. When
TSTA finally unified, TCTA went independent and thus rep-
resents a threat to draw off NEA members, he said.

NEA also has been hurt by the issue of administrators’
membership in Texas, he said, for when NEA changed its con-
stitution to restrict such employees from full NEA member-
ship, the number of NEA’s Texas members fell from 140,000
to about 100,000, with NAPE capnahzmg on these disaffected
administrative educators.

NAPE surfaces elsewhere in the south from time to time,
according to the NEA organizer, and he conceded it may be
a problem in Mississippi where one predominantly black and
one predominantly white NEA affiliate finally merged just a
few years ago.

However, he scored both AFT’s and NAPE s hypocrisy for
opposing one another one minute for’ phllosophlcal differ-
ences about labor relations, and for collaborating where it
suits their pragmatic purposes. In Bloomer, Wisconsin, where
NAPE represents teachers, it bargained an agency shop for
its unit, for example, despite being on record as opposing even
collective bargaining as one of its major founding principles.

Several years ago, he continued, AFT and NAPE represen-
tatives collaborated to defeat a bargaining bill for teachers in
Alabama. An organization that strongly supports NAPE—the
Concerned Educators Against Union Control of Government,
an ally of the National Right to Work Committee—and the
AFT also made strange bedfellows, he said, since both orga-
nizations opposed the newly established U.S. Department of
Education which Presiden: Carter promised NEA and which
was established in May.

New York and Florida Hold Key

In many respects, he noted, what has occurred organiza-
tionally in New York and Florida goes a long way toward ex-
plaining NEA'’s organizing strategy both in those states and
nationwide. New York and Florida are the only two states ever
to experiment with a merged NEA-AFT organization, Florida
in the early 1970s and New York in the mid-1970s.

However, inevitable power structures created rifts so that
both mergers ultimately broke apart with the New York State
United Teachers remaining the dominant AFT organization
there and NEA supporting the New York Educators’ Asso-
ciation. According to the NEA organizer, NEA is **holding
its own’’ in New York with about 25 - 26,000 members. He

.noted that AFT successfully challenged NEA for bargaining
rights of two small units, 211 Saugerties teachers and 177 New
York City attendance teachers, but that NEA picked up new

Copyright © 1980 by The Bureau of National Affairs, inc.
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units at Hudson Valley Community Collcgv. and Fulmont-
Montgomery Cominunity College. 3

When NYSUT disaffiliated from the National Education
Association in 1976, he“explained, all the rest of the other
merged teacher units in the state except one, Amsterdam, de-
cided to stay affiliated with NYSUT rather than going with
NEA, after putting the NEA-or-AFT question to a vote, he
said. This tends, 40 reflect the trend that whatever the state
leaders or the statc organization decide, so too will the local
affiliates decide.

In Florida, NEA’s former state affiliate, the Florida Edu-
cation Association, merged with AFT’s state affiliate to be-
come FEA/United, with its strongest membership centered in
Dade County. However, when the organization joined AFT
and the AFL-CIO, NEA disaffiliated it and established the
Florida Teaching Professions as its state affiliate.

At that point in time, however, he explained, county teacher
units represented by NEA or AFT affiliates werc about evenly
split, so even though there were some elections last year,
teacher membership in that state remains about evenly divided
with about 30,000 members each. Both organizations try to
keep strong minority affiliates alive in counties where their
opposite number is the exclusive bargaining agent, and, there-
fore, recent years have seen consrant ‘swiping’’ at each other
in hopes of turning over units. 1

According to the NEA organizer, FEAU membership in
Dade County has, like Boston, fallen below 50 percent, so
““NEA has a good locai there and'can challenge when the con-
tract expires.”’ He explained that the AFT affiliate negotiated
a contract for Dade teachers five years ago and rather than
renegotiating it, keeps extending it from year to year,

He said that NEA will have to await a decision by the Flor-
ida Public Employees Relations Commission on when the
window period of the Dade contract occurs in order to chali-
lenge its AFT counterpart to an election, but he said some 800
Dade teachers dropped their FEAU memberships last year and
formed a dissident group. )

" While NEA challenged AFT for about 100 Gilchrist County
teachers and lost earlier this year and AFT took away about
100 Nassau County teacher aides last year, he said NEA has
active organizations growing in Brevard and Duval Counties
where challenges can be expected in the future.

NEA'’s New Organizing Office

Clearly, NEA is stepping up its time, money, and manpower
going into organizing activities, he noted, and a major devel-
opment was the establishment last June of a membership and
organizing office'at NEA heddquartcrs in Washington, D.C.,
staffed with five full-time organizers. Formerly organizing
had been overseen by NEA’s eight regional offices, and the
staff of five'brings together experts all of whom have consid-
erable field experience.

NEA’s newly expanded organizing staft’ will be concentrat-
ing on the following four areas for prospective members, be
said:

» higher education;

» AFT takeback teacher units;

» other private, parochial educational cmployccs and

» other non teaching school pcrsonnel

The organizer stressed that NEA’s mission is and will re-
main pussuing quality education and that NEA accepts the
policies of its state affiliates. He charged that AFT represents
so many kinds of employees other than teachers that it cannot
speak for teachers or be concerned with the quality of edu-
cation. He also charged that AFT espouses the policy of a

separate union tor paraprofessionals and administrators but
often violates its own policy such as in Rochester, New York,
where administrators and teachers occupy the same bargaining
unit.

He said that NEA presently is focusing much attention on
the whole matter of **wall-to-wall’’ units whercby a local af-
filiate may represent not just teachers and other certificated
employees of a school system, but also its food service work-
ers, custodial and maintenance employees, bus drivers, clerks
and secretaries, and principals and administrators.

In late 1980, he said, NEA plans an organizing -onference
attended by two representatives of all 50 state affiliates to find
out how states are handling the issue and explore the status
and future of such wall-to-wall units. On the whole, midwest
and eastern states tend to have wall-to-wall units, but they are
not prevalent in southern, western, or mountain states. The
big exception is Florida, he said, where some units are wall-
to-wall and some are not.

The purpose of the meeting is to obtain some hard figures
on these types of units, identify who has them or who wants
to have them, and find out why those who want them don’t
have them and why those who don't.want them don’t have
them.

Anatomy of a Canipaign

In describing the nuts and bolts of running an organizing
drive in a particular school district where NEA is trying (o
convince teachers not to vote for AFT and to switch their bar-
gaining agent from an incumbent AFT affiliate to an NEA
affiliate, the NEA organizer said that 1deally an organizing
drive should run in length from about six to eight weeks.

A campaign a‘few years ago at the State University of New
York to become the faculty’s exclusive bargaining agent
dragged on four months which he said was far too long so
that at the end many lcachcrs were disgruntled with both or-
gamzauons

But in a normal school dnslnct clection, he said he prefers
(o get one piece of organizing literature to every teacher every
day of the campaign. ‘‘We know that the other side is going
to be sending teachers their message every day, and we can’t
afford (o skip a day when that is the day a particular teacher
may take the time to read the literature and make a choice,”
he explained.

For these daily handouts, he said he likes (o use a one-page,
casy-to-read message focusing on comparisons between the
NEA and AFT, such as salary, benefits, representation serv-
ices, and state and national leadership and organizational
structure. He also said he prefers to use as a distributing sys-
tem, teachers’ mailboxes at work, if the school system permits
this, because this means teachers will rcad the literature at
school and have a chance to discuss it there among themselves.

He said that longer, more complex and informative *‘think
pieces'” such as an ‘“‘open letter” to teachers about the AFL-
CIO are sent to teachers’ homes where they will have more
time to sit down, read, and ruminate about it. ‘A Friday
morning arrival in the mail is perfect. The teacher has all
weekend to get around to it,"” he declared.

“‘We hammer away at comparisons between NEA and AFT
mainly because NEA has so much more going for it and so
much to offer teachers; AFT has so much about it to criticize
and sc much it does badly, that we’ll never run out of good
campaign material,”” he concluded. -

Following is NEA’s list of teacher representation elections
held in the 1979-80 school year and its fact sheet comparing
NEA and AFT, excerpts from its handbook on questions and
answers about AFT.

Published by The Bureau of National Affairs, Inc.

RIC

Aruitoxt provided by Eic:

9

~

LU



NEA ORGANIZING LITERATURE

TEACHER REPRESENTATION ELECTIONS
AS REPORTED TO THE ORGANIZING/MEMBERSHIP OFFICE OF THE NATIONAL

EDUCATION ASSOCIATION
JULY 1979—JUNE 1980

NEA vs AFT

K-12
HIGHER EDUCATION
TOTAL

[Total since 1962-63.

NEA vs AAUP

TOTAL
NEA vs ‘OTHERS’

K-12
HIGHER EDUCATION
TOTAL

TOTALS
NEA WINS
38
3

41 (includes 7 takeovers)

901 (68%)
NEA WINS
0
0
NEA WINS
6
<
13

AFT WINS
37
.2

39 (includes 17 takeovers)
421 (32%))

AAUP WINS

‘OTHER’\ NS
2 (Ind.)
_.'_Z_gno Rep) ) .

4

NOTE: In addition to representation elections, NEA affiliates won 6 internal affiliation contests, AFT affiliates, 4.

CODE: #1—No previous elections
#2—NEA challenged incumbent
#3—NEA was challenged

*—NEA win

STATE CODE DATE

ARIZONA #1 10/30/79

‘ #3 5/14/80

CALIFORNIA #3 9/18/80
#3 10727719
#1 10/18/79
#1 10/29/79
#3 1176/79
#3 11/14/79
#1 11721779
#3 1/29/80 °
#1 2/5/80
#3 3/14/80
#1 4/16/80

Published by The Bureau of National Affairs, Inc.

DISTRICT ELIGNBLE ASSOCIATION UNION NO REP OTHER
*Flowing Wells 05 117 64 0
*Scottsdale 1,572 593 522 38
*Selma Unified 198 115 48 3
*Chaffey - 683 320 153 6
*N. Orange Co. CC 522 219 193

Oakland Adult Teachers 108 33 46 9
*Weaver’ ) 37 20 17
*Santa Barbara 905 546 237 k}
*Palo Alto Adult 85 57 8
*N. Monterey Co. 259 140 89

Imperial CC 103 45 50
Santa Cruz 480 155 260 4
*El Monte HS Adult 26 21 3

¥ . 2

\
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CONNECTICUT

DELAWARE

FLORIDA
ILLINOIS

INDIANA

IOWA

KANSAS -
MARYLAND

MASSACHU-
SETTS

MICHIGAN

MINNESOTA

-MONTANA

ERIC
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#1
#3

#

#3
#2

#1

#1

#1

4/28/80
5/6/80
5/7/80
5/1/80
5/13/80
5/14/80
5/1/80
5/20/80
5/28/80

5/28/80
5/27-29/80

5/29/80 |

5/29/80
6/4/80
6/4/80
6/5/80
6/10/80 .
6/11/80

4/8/80
4/14/80
4/29/80

6/2/80

6/5/80
6/10/80

4/1-2/80
5/30/80

5/8/80

"\ 9/7/79

9/?/719
10/17/79
10/17/79
12/4/79
1/4/80

2/20/80
4/16/80

5/19/80
5/80

10/16-19/79
4/11/80

6/12/80
10/10/79

3/7/80
3/28/80
3/19/80

5/29/80

9/10/79
3/20/80
5/13/80

11/729/79

11/8/79
2/27/80
3/4/80

375/80
3/19/80
3/25/80
3/18/80

*Orange (Counselors)
lefferson Elementary
*San Bruno Elementary

Antelope_Valley.

ABC Unified
*Escondido Secondary
*Torrance " '
*South Bay HS
*San Pasqual

Tamalpais HS
*San Diego College
*Newark
*Bassett
*National City

Salinas
*Palmdale Elementary
*Almeda
*Pasadena
*Stamford
*Clinton
*No. Bramford

Wethersfield
*Torrington

Meridan

*New Castle (bus drivers)
Delaware Tech. CC

Gilchrist Co.

*Pekin

*Carlinville
Alexander-Franklin
East Ahon-qud River
Steger N

Harlem
*Tippecanoe Valley

Fayette Co.

*Batesville
*U. of No. lowa

*Wichita
Montgomery CC

*Allegany Co.
*Springfield

Springfield (teacher aides)

*U. of Massachusetts
(clerical & technical)
*Somerville (administrators)

*Massachusetts St. Coll.
Administrators

*Benton Harbor (paras)
*Qak Park
*Harper Woods

Brainerd

N. Montana Coll.
Power
Corvallis

St. Ignatius
*Kalispell
Victor
*Box Elder

Published by The Bureau of National Affairs, Inc.
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44 31 1
346 163 165 1
139 86 a0 I
322 145 157 6
116 432 M1 )
302 146 i1a 2
1,284 640 186 {
265 130 12 N
45 24 i
360 138 159 3
1,531 282 244 34
386 203 149 1
261 128 121 2
251 134 94 !
380 138 217
162 109 39 4
519 244 195
1,265 535 426 12
1,288 523 471 24
181 98 67 3
188 95 87 1
30¢ 127 148 2
343 195 118 3
601 274 284 2
400 146 117 59
190 81 86
92 30 52 s
159 93 64 2
86 51 s
45 9 3
54 e RE
? ? ? At
Win
447 184 263
98 51 !
323 122 164
71 36 kL] 1
Professors voted 73 to 45 against retaming dust
AAUP
2,883 1,491 279 28
ass 140
804 4860 284 6
1,440 824 877 6
290 9 241
554 47 37
60 23 1
349 133
? ? ?
270 13 19
63 43 20
450 211 234
71 32 37
s 0 12 3
36 Kkl 33
37 B} 23
2. 134 8 2
15 2 15 1
21 12 3
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41:412 g GOVERNMENT EMPLOYEE RELATIONS REPORT

#3 3/26/80 Hamiiton 85 18 ' 46 1
#3 3/27/80 *Ronan 79 50 27 2
#3 4/15/80 Twin Bridges 21 0 20 IND.
f
NEW HAMP- #1 10/2/79 Dover 248 103 127 6
SHIRE
NEW IERSEY #1 10/15/79 Fairview 59 22 37
#2 10/17/79 Monroe Township 23t 84 147
#3 11/2/79 Garfield 212 83 129
#2 12/17/79 Newark 3,200 1,250 1,891
#1 4/17/80 Mercer Co, CC 38 R 0
(technical assistants)
NEW MEXICO #3 10/11/79 Albuquerque 4,100 1,701 2,378
NEW YORK #1 9/8/79 *Hudson Valiey CC 150 13s IND.
12
#1 9/41/79 *Fulmont-Montgomery CC 19 25 v
#3 12/18/79 Garrison 20 6 11
#2 2/1/80 Saugerties 211 57 154
#2 3/11/80 New York Cnty 177 LY 146
' (attendance teachers)
OHIO 2 10/3/79 Port Clinton 159 57 RS
#3 4/10/80 *Clear Creck 108 62 47 IND.
42
#3 5/29/80 *Berea 626 286 249
OKLAHOMA #2 10/30/79 Oklahoma City 2,479 BY1 1,088
OREGON #1 #2/80 *Mt. Hood CC 150 RO N
PENNSYLVA- #3 10/10/79  *South Pa/k 127 6s 6]
NIA
#1 10/18/79 *Lackawanna 1C kY 22 8
#2 11/13/79 Neshaminy 635 239 134
#2 11/15/79 Scranton 690 218 444 6
#2 12/12/79 Chartiers-Houstonr 108 49 R i
#1 1/10/80 *Antioch University 24 13 ty
#1 3/4/80 *SUN Voc. Tech. 28 21 N
#3 6/3/80 *Great Valley 265 19 107 1
#3 6/10/80 *Coatesville 420 288 103 1
WISCONSIN #2 2/13/80 *Eau Claire 540 7 1y
NEA ‘ AFT
MEMBERSHIP 1,679,834 $68,359
LOCAL AFFILIATES 12,036 2,208
K-12 bargaining agents 9,000 550
Higher education 701 288
Campus bargaining agents 313 (9 with AAUP) 256 (14 with AAUP)
STATE AFFILIATES 53 43
STAFF 283 \ o84
Organizing, crisis and special projects 94) overlapping } 51y overlapping
Negotiations 94) 1
Higher education 95) staffs 51y staffs
Defense and legal help for teachers 24) overlapping - 3
Affirmative action-human relations 24) staffs ]
Legisiation 18 ° 2
Political action 5 2
Training teacher leaders 7 i
Instruction and professional development . 26 S
Research 32 3
Communications 19 7

(NOTE: NEA called on 115 (of 1,151) UniServ personnel for 1,153 workdays of assistance.
AFT called on an unidentified number of local and state staffers for up to 20 days of assistance cach.)

BUDGET $67,045,500 $19,183.919

Published by The Bureau of National Affairs, Inc. I .
. 10

O

ERIC | o

Aruitoxt provided by Eic:



NEA ORGANIZING LITERATURE 41:413

Expcndfl(ﬁé‘s=fo:,p[9grams related to 9,622,747

teacher welfare (includes organizing

and servicing affiliates). 25,597,512
Expenditures for labor affiliates 114,000 (CAPE) 1,421,524 (AFL-CIO and subsidiary bodies)
. (.0017% of budget) (8% of budgel)
Expenditures for programs rclated to
teacher rights 7,000,000* 475,766
Cases processed 20,000 (including active 832

cases initiated
in previous years)
.

*Includes $4,200,000 in legal assistance, $215,000 in subsistence loans and $75,000 in armicus brict's and significant litigation.

NEA, AFT AND AAUP RESOURCES (1979-80)

NEA .. AFT AAUP

MEMBERSHIP 1,679,834 566:,359 55,955

Higher education (active) 46,992 80,800 55,955

LOCAL AFFILIATES 12,036 2,208 1,300

Higher education 701 288 1,300
Campus barga:ining agents 313 (9 with AAUP) 256 (14 with AAUP) 87 (9 with NEA;
14 with AFT)

STATE AFFILIATES 53 43 S
BUDGET $67,045,500 . $19,183,919 $2,308,700
Expenditures for programs related to 7,000,000* 475,766 10,300

teacher rights )
Cases processed 20,000 (including 832 1,064
active cases
initiated in
previous years)

STAFF 283 84 17
Higher education 95) overlapping 51) overlapping 17
Organizing, crisis and special projects 94) 51 8) overlapping

overlapping
Negotiations 94 staffs 51) staffs )
Legislation 18 2 2)
Political action s 2 1)
Communications 19 7 1)
Research 32 3 2) staffs
Training faculty leaders 7 1 0
Faculty defense 24) overlapping 3 3
Affirmative action-human relations 24) staffs t 2

*Includes $4.200,000 in legal assistance, $215.000 in subsistence loans and £75,000 in armicus briefs and significant litigation.
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GOVERNMENT EMPLOYEE RELATIONS REPORT

Excerpts from NEA Handbook on
Questions and Answers on AFT

History

Still, the AFT has given the NEA 2 run for its money in the cities.
How'd that happen?

The labor movement itself has always been strongest in the large citics.
particularly those in the northeast. Frankly. the AFT got the jump on
the NEA in some of :iae largest urban centers.

When did alf that begin?

The AFT itself was created in 1916. Eight locals. previously affiliated
directly with the AFL, joined together that year and received a charter
as an ‘international’ union. Among them was the Chicago Teachers
Union. now AFT/AFL-CiO Local 1. the Federation’s oldest surviving
affiliate.

Did the AFT 'get the jump on the NEA in the cities because, as it claims.
it was ‘always right on such issues as administrator membership and
collective bargaining?

No. Though the NEA was established in 1857, 1t did not become a
teachers organization unti this century — in fact. at about the same
time as the AFT was created. Social. economic. and other factors were
ripe for the formation of teicher-controlled organizations. and NEA
and AFT both got going at about the same time.

Aha! That makes the AFT’s growth even more remarkable, since the
NEA — being 59 years older — must have been much larger than the
AFT in 1916.-

On the contrary. NEA membership didn’t 1ake off” until after World
War 1. In 1916. the year AFT cameinto being. NEAenrolled only 7.878
members — or. fewer than it had in 1887 — and its total nationwide
membership had never been above 10.000. Between 1916 and 1920. the
AFT probably enrolled more members than the NEA did. In 1920,
however. NEA went to 52.850 members. and it’s held a commanding
lead ever since. In the meantime. AFT membership declined
precipitously.

What caused the AFT's ‘precipitous’ membership losses?

Initially the "Great Red Scare®and the ‘Palmer Raids’ of the post-war
years. The AFT. like many other unions. was heavily infiltrated —
especially in New York City — by avowtd Communists. Teachers
turned away from the Federation in droves.

The AFT was controlled by Communists? Conie on, now — that sounds
like Red-baiting.

It isn’t. Read any biography of John Dewey or George Counts, two
*progressive’ educators who were active in the AFT, and you'll read
about the fight — which they joined — to regain control of the
Federation from members of the American Communist Party.

In fact. the New York City Teachers Guild — on-: of the two groups that
merged to form the ''nited Federation of Te:uchers. Shanker's New
York City local — dropped out of the AFT altogcther in the ‘thirties and
became an NEA affiliate {!] because of the Cemmunist domination of
the AFT.

I take it that other AFT members did finally wrest controi of the
Federation away from the Reds?

Yes. After a long and bitter battle, the (Comtnunists were dumped in the
late 1930s. The people who did the job wére anti-Stalin socialists. most
of them followers — and a few of them personal associates — of Leon
Trotsky. Calling themselves ‘Social Democrats. USA." that group of
anti-Soviet socialists — and their successors — still dominate both the
UFT and the AFT hierarchies.

Ome upshot of the AFT’s long fight against Communist domination is
that the Federation-and its leaders believe. to this very day. that they
need to prove, over and over. that they are adamantly antzi-Communist.
If you read the AFT’s newspaper. or its press releases, or Al Shanker’s
Sunday advertisements in the New York Times. you may have
wondered why they contain so many attacks on Russia and other
Communist nations. Clearly, the words and perspectives of teacher
union leaders are not going to have a great influence on the design and

implementation of American foreign policy: moreover, there are many
teacher concerns that the AFT and its president ought to be addressing.
Those concerns go by the wayside partly because of the ghost of the
AFT's Communist-dominated past.

What about the issues on which the AFT claims al/way's to have been
right — administrator membership, for example?

The AFT has always permitted administrators to be membets. in the
past three years it has fought two bitter election battles to retuin
bargaining rights for some 300 administrators in Rochester. New York,
for example: the unit includes both school principals and central office
supervisors. The president pf the Baltimore Teachers Umon clected 1n
the spring of 1980 was an assistant principai. And ¢ven in New York
Citv, the national AFT president’s home local tepresentssupiervisors of
school safety (the Teamsters represent the secunty guards who work tor
thase AFT supervisors).

In all. the AFT has at least o dozen admimstrator-jocals. and prohably
two-thirds of its tcacher locals perit adnunistrators to jom. Like the
NEA. the AFT pretty much allows ats locals to deaide the 1ssue The
difference, however, is characienstic. The AP constitution says that
administrators and supervisors abeve the rank ofasaistant principalare
inchigible for memherships and the ABT uses that constitutional
provision to beat the NEA over the head  Phe reahty s that the AR
simiply 1gnores that provision of its conshiution and the pereentage
ot administrators in the AFTs total membership s abhout the sameas it
v in the NEA™S or, aiound cight perecent A goed analogy can be
made hy companng the vonsututions of the Soviet Union and the
United States The Soviet constitution s far more iberal it guarantees
s crtizens many more treedoms than var constitution does . But, like

the AFT constitution. 1t 18 not worth the pe ‘# prnted on

1 thought that principals had their own AFL-CI0 union,

They do. With Shankervoungin tavor, the AR -ClO eaxccutive council
granted a charter in 1976 to the Amivncan bederation ot School
Adininistrators. AEFSA and the Ab 1 compete tor members i same
places. They also cooperate occasionalhy And the AFSA and AFT
presidents sit together as members of the exnceutinve hoard of the AFL -
CI10' Public Employvees Department. the ARL-CHOS Degartment ot
Prafessional Fmpiovees, and the ARL-CHO convention’s cducation
comniitte.

You've suggested that the AFT will ‘wink" al its constitution whenever
it’s inconvenient to abide by it. Is that true also with all the nun-school
workers that the AFT is organizing?

Not now. In 1977 the AFT changed its constitiiion to pernut giving
memhership to “professionals” outside the field ot cducation. 1t had
already organized a substantial number of such non-school workers. of
course, and the AFT president breesily dismissed his violations of the
union’s constitation. “A strict constructionist would soy we violated the
constitution.” he told delegates to the 1977 convention, *but we need
mote members.” He then asked for and recaived an amendiment
permitting him to do what he'd been doing for some time and intended’
to continue doing anyway. And while the amendmient refers to
‘professionals.” Shanker's interpretation of that term has been very
‘loose constructionist.” It includes “professional” law enforcement
officers, ‘professional’ longshoremen, “professional” ambulancedrivers.
‘professional” housing authority clerks. and so on.

What about collective bargaining. Surely there is something to the
AFT’s claim that it was 'always right” on that issue?

There isn’t anything at all to that claim. Historically the AFT opposed
collective bargaining for two rcasons:

e Collective bargaining mcans exclusive representation. When teachers
began demanding the right to negotiate contracts -— in the late 1950sin
several parts of the country. but chiefly in the northeast — NEA already
enrolled about 750.000 members: AFT membership was barely 50.000.
Though they knew that bargaining would be good for teachers. AFT
feared it would be very bad for their union. That is. NEA would win
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most of the elections and ~- with the benefits of exclusive repre-
sentation and dues deduction — it would freeze the AFT out.

The current AFT president. Al Shanker. tells of flying back to a
meeting of the AFT executive council in 1961 shortly after the
Federation had won bargaining rights in New York City. He and his
associates expected to be greeted warmly. Instead the executive council
almost voted to disaffiliate its New York City local so as to disavow an
action which it feared would set bad precedents — precedents which
would enable the NEA to keep the AFT permanently small.

e In addition to protecting the AFT’s interests at the cxpense of
teachers’ interests, the Federation’s opposition to collective bargaining
was shaped by the influence of the Chicago Teachers Union. then the
dominant force inside the AFT. Like other unions in “the city that
works.' the Ch.cago AFT had a sweetheart arrangement with the
politica! machiue of Mayor Daley. It saw no need for collective
bargaining  and. in fact, was wary of its members getting the idea that
truc ncgotiations might give them better salaries, benefits. and working
conditions. 1t wasn't until 1966 that the AFT local in Chicago finally
came ‘round to bargaining — and then only because the New Yorkers
had seized control of the AFT,

But surely the AFT isn't lying when it claims that the New York City
AFT was the first teachers unior ever to sign a master contract?

Yes. it's lying. A number of NEA locals had signed master contracts as
early as the 1940s. Moreover, the AFT can’t even claim that it didnt
know other contracts had been negotiated before New York’s. The AFT
local in Cicero. Hlinois. had had a contract since 1944 — 17 years carlicr.

What about strikes? Wasn't the AFT far ahead of the NEA in
supporting local affiliutes that went on strike?

Again. no. Both organizations became ‘militant"at about the same time.
and in response to the same social. economic. and historical factors.

As for actually conducting strikes. the NEA local in San Diego had
called a walkout in the early 1900s: the NEA local in Buffalo went on
strike in the 1940s. Many others preceded the AFT's first big strike —
again. in 1959, in New York City.

The difference between the two organizations is onee more typical. The
NEA discouraged strikes - because most members opposed them. The
AFT didnt merely discourage strikes: its constitution formally
condemned them until the mid-1960s.

In any event, there is no significant difference between the NEA and the
AFT today on the bargaining and strike issues. is there?

Yoo, there are some very important differences. The guiding rule of
behavior for the AFT is: “We support what's good for the AFT. even if
\t's bad for teachers and schools,* That cynical “rule’ distinguishes AF'
trom NFA behayior on almost every issue. including negotiations and
strikes. Here are just four examples:

e Texas law prohibits formal collective bargaining. Many teacher
locals. however, ‘consult” with their school boards — and the result s
pretty much the same. Under that practice. the AFT won a repre-
wentational clection in Corpus Christi in 1979. and the NEA has
supported its nght to bargain. In San Antonio. however, the AFT
actually took legal action in concert with the National Right-to-
Work Comunittee’s National Association of Professional Educators
INAPE] -t forbid the school board feom negotiating with the NEA
jocal. For NEA, i Corpus Christi. it is better for teachers to be
represented by someone than by no onetin San Antonio, all the AFT
can think about is that it would be bad for the AFT'schances of gaining
members 1f the NEA won good salary increases.

e Arthe I mversity of Northern towa, alsoin 1979, the AFT tried to get
enough signatures to qualify for a bargaining election againstthe NEA-

American Association of University Professors coahtion which already
represented the faculty. AWhenitfailed. the AF T supported the Nationai
Right-to-Work Committee’s campaign for *no [collective bargaining]
agent ATEATISAEL-CLO balked at that one: it told its affiliates not to
cooperate with the .\Y]'l ‘s union-busting cfforts. N

e In Rochester. New Hampshire, the AFT submitted an amicus curiae
[*friend of the court’} bricf supparting the school board’s refusai to pay
teachers a salary increase which the NEA had negotiated for them. The
case went all the way to the state’s supreme court, which ruled that the
school board had acted illegally. Sadly. the AFT had won bargaining
rights in Rochester between the time the board rencged on itsagreement
and the supreme court’s decision. The only teachers who got their salary
increases - retroactively - were those who had left the district before
the AFT became the bargaining agent, The court ruled that the AFT
had waived the right of all the others to collect their NEA-negotiated
pay hikes.

e In South Point. Ohio. the AFT formed a local made up entirely of
veaby in 1976, The school board had fired all of its teachers for going out
on strike, In 1878 the NEA finally got the teachers their jobs back - and
it had supported them and paid their legal costs in the meantime - but
the AFT's strike-breaking cfforts almost succeeded. The AFT'
rationale was very simple: Getting more members is always goed forthe
AFT. even if strike-breaking is bad for teachers, and - as an assistant
to the AFT president pointed out -+ *Scabs pay dues. too don’ they™

You must be aware that the AFT blames an unidentified ‘new and
inexperienced field representative’ of the Ohio Federation of Teachers
for the decision to organize South -Point’s scabs. '

We're aware that that's how Al Shanker tried to get himself off the hook
ones the South Point scab project blew up in his face. ltis, however.
darned lic. and here's the proof. The South Point scabs were given a
charter as a national AFT local. Scapegoating some unidentiticd state
fed staff rep for a decision made at the very top of the AFT reflects the
same moral bankruptey which produced the infamous Abernathy
Telegram [g.v.].

You must be aware, again, that the AFT clairas the NEA changed —
became militant — solely because the AFT was taking members away
from the Association — that the only way the NEA could survive was by
ceasing 1G be a ‘professional’ organization and converting into 8 union.

We've heard that claim. of course. It's not true. As we've said betore.
NEA and AFT both beecame militant at about the same time and tor the
sdame reasons tor the same social. ccononric, and historical tactors

What were the ‘historical factors’ that caused hoth NEA and AFT w0
become ‘militant at about the same time?

According to the national AFT president. it happened because atter
World War 11
been i mostly female profession. NEA and its affiliates believe that that
is a simple-minded - nottosaysexist - cxplanation. Itdaes. howeser.
reflect the AFT leader's recognition that the reason for the change i

NEA was not ‘the challenge of the AFT.

Chicef among the real reasons that both NEA and AT changed and
changed about the same time - was the unprecedented cconomic
growth of the 1960s; Almost cveryone was becoming maore prosperoys

or, less poor - cteryone, it seemed, exeept teachers. Since cducation
was in good part résponsible for the nation’s affluence. teachers justly
resented the fact that they - the people who provided the educational
services which mate that affluence possible  were excluded from the
new prosperity. Through their organizations, teachers then sought
collcetive bargaining rights and declared then willingness to strike in
arder to obtain good contracts,

Structure and Governance

The ‘atrocities’ you've mentioned — the AFT organizing scabs, for
example — how are such things possible? Why would any group of
teachers willingly sacrifice the well-being of teachers and schools to the
partisan advantages of a union?

Teachers probably wouldnt. The most significant fact about the
American Federation of Teachers, however. is that it is nor controlled
by teachers. It is entirely controlled by carcer trade unionists -- by
union staff employees who've “converted’ themselves into clected

leaders.
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That sounds like something the AFT has accused the NEA of —
namely. s1aff domination.'

You're right. Itis something we shoutd neser have let the AFT getaway
with. What the Federation did. of course s what propagandists tor bad
causes hove alwavs done: They detleet attention from their own
shortcomings by accusing their nvals of the same sins. Hitler, for
example. sereamed bloody murder about the “persecution” of ethnie
Germans in Sudetenland Crzechoslovakia: and no one more vigorously
objected to the ‘lack of avil libertics’ in the United States than
Josef Stalin. But vou be the judge:

® No NEA staffl employee mas run for or hold elected office. Thit
principle holds true in state and local associations as well. All such
positions must be and are ocenpied by members: and all
Association policies and progiams are established by elected teacher-
representatives. Staff people merely implementwhat teachers decide. In
short, the line between clected feaders and appointed staffers is very
strong in the Association.

® There is no linean the A1 and its aftiliates, Boh the s arrent AFT
president and his predecessor were national tield reps  that s, full-
ume AFT stalt employees  before converting' themselves into elected
leaders. In fact, 27 ot the 31 members of the AFT exceutive council are
Tull time on the payroll of the AET itselt or of anadtiliated union. One of
thenu is the sraff director of the AFT president's New Yerk City local;
another is a field rep tor the Massachusetts Federation of Teachers; sull
anothe. 1s an emplovee of the Flonda AFL-ClO.

We could keep going virtually forever. NYSUT s excecutivedirectoris
also a member of that AFT aflihate’s board of directors and executyse
committee; both of the NYSUT officers from New York City had been
union employces for many years before they became “born-again
tcachers.” The AFT affiliate in Florida. FEA United, has had three
presidents in six years, The first had been exceutive director before his
‘conversion” the sceond had been the union’s business manager: the
current president was executive director of the Dade County [Miami)
loeal before declaring himself an eleeted leader.

To play devil's advocate: What's wrong with staff people "converting'
themselves into elected leaders — justsulong as they can get the votes to
win elections?

Two things are wrong:

o A staff rep is pad to do “lavors” for teachers to handle their
grievances, for example. to resolve other job- or u sion-related
problems. and even to negotiate contracts AFT field reps who run for
clected office go to the people they've helped and say: *One good turn
deserves another.” Ttisn’t right that they should first get paid for doing a
job. and then claim that what they did amounted to *favors’ that must he
re-paid. Further, it puts the teacher who's been full time in the
classroom at an insupcrable advantage: He or she did not have the
opportunity to provide such ‘favors.”

Take the AFT president, Al Shanker, for example. For almost four
vears he traipsed around New York City doing favors” for UFT
memhers. When celection time came, he organized the people he'd
helped into @ city-wide campaign comnuttee that his opponent was
simply unable to match.

® Being out of the classroom and travelling all over  acity.a state,or
the country - also gives a staff rep visibilicy. Shanker’s opponent in
New York, for example, was far less well-known than the AFT field rep.
As a teacher, the other candidate had beer in his classroom every day,
while Shanker was out mecting teachers, addressing mectings, and
doing his “favors.”

So it’s simply a matter of an unfair advantage?

No: There's one more consideration. People who've been out of the
classroom for 10, 20, or more vears arc prone to be out-of<touch with
the tmmediate needs, wants, and problems of the organization's
members. The Association believes that it's very important for policies
and programs to be decided by the people whose interests the
organization is supposed to serve. The Federation believes that no one
knows how to run a union as well as its own professional staff
employees, and that teachers must theretore be kept out of the decision-
making process within the AFT itself.

One of the greatest disadvantages of that system is that it fosters a cut-
throat nivalry tor clected office und all its “rewards™ - which keeps

Published by The Bureau of National Affairs, Inc.

umon leaders atte ntion tocused on“enenies” rnede the A Tiather than
on the exrernal enennes of then weacher-members

Is there much anti-staff feeling. or criticism of staff domination within
the AFT?

Some  The tew real teachers on the top UFT NYSU L and AR
gorermng  badies occastonally  grumble abeut decisions that are
obviously contriary to the best interests of teabers. But since they
themselves are given stipends - so long as they don't eniticize publiels

nothing much ever comes of their compliaints. Qutside the top ranks
ot the Al T the nnion’s statt-othcers doa’t let on that they have little in
camman with ther memberns. Fhe U ES sttt dincccors tor example

Again, some examples would be useful,

We'se already talhed about San Antonto, Northern fowa Univeranty,
Rochester, New Hampshire, and South Pomt, O What tollows s
just a vers partial hsting of other “horrors.”

® NEA maintains vo multi-milhion dolfar detense funds to protectthe
civit and prolessional nights of us members: together with it state
athilites, NEA apends over $12 nullion a vear on better than 18.000
mdividual legabactions forits members. Latein 1979, stung by pubhicity
ginen to the tiny size of the AFTS detense fund - a mere $20.799 on
March 3, 1979 the umion’s national president decided to do
amething about it Hisanswer was nortostop spending over $1 million
A vear organizing non-school workers; thats, his decision was not to
buld up the AFT's defense fund. Instead. he used his weekly New: York
limes advertiscment to demana that the NEA be compelled to pay
‘more than a quarter of a nulhon dollars in property taxes cach year’
or, 1 other words, that the NEA’s defense fund be reduced. [NEA'S
charter Trom Congress makes it tax-exempt. Given the status of the
Ihstrict of Columbia’s tax laws, there s no more reason tor the NEA to
pay property taxes on the teaching profession’s "nationat home” than
there s for hundreds of other organizations. ]

® In Dade County, Florida. the AFT local negotiated a provision
calting for the abolition of tenure. So long as teachers have job security
through the taw, the AFT reasoned, they are not entirely dependent on
the umon. The AFT Tocal would substitute a griesance procedure for
tenure provisions. Teachers would then be foreed toappeal to the union
for help and they would know they had better be AFT members. The
AFT was so eager to abolish tenure und gain s organizational
advantage, that it agreed disnussal cases siiauld be tried by a three-
member panel: one selected by the uiion, one-by the superintendent,
and the third by the first two-named from a hst of supervisors
compiled by the superintendent (.

e Also in Dade County, the contract says that umon officers and
building stewards get first crack at atl summer jobs. "Mere teachers get
only the leftovers the jobs that union leaders and their allies
don’t want.

® The AFT fought hike the blaszes against a separate, Cabinet-level
Department of Education. It went so far as to form an alliance with the
National Right-to-Work Committee and its two “teacher” branches
the National Association of Professional Educators and the Concerned
Fducators Against Forced Unionism - - and also with some of the most
anti-teacher lawmakers in Washington. Among the latter was Sen.
Daniel Patrick Moynihan [g.v.]. the father of tuition tax credits, and
Sen. S, 10 Hayakawa, a right-winger who has called for an end to all
federal aid to education. The morive for the AFT’s oppaosition to an
Education Department was brutally cynical: It wowdd be very good for
teachers, but very bad for the AFT, since NEA would get all the credit
for the Department’s creation and would have much more influence in
the Department than the AFT. the AFL-ClO. or both of them
combined.

® Minnesota law permits an organization with bargaining rights to
have *fair share” [agency fee] payments deducted from the salaries of
teachers who refuse to join. Because the Association accepts the
principle, it has notinterfered with the AFT's collection of the agency
fee. But the AFT has filed legal suits against the Association in every
district where an NEA affiliate has negotiated fair share. To thisdate -
the spring of 1980 - Assotiation monies arc still tied up, and have becn
for several years. Nor is Minnesota alone: The AFT has fought
Association agency fees from California to the New York islands: and
the Federation has contested those fees despite the fact that it, too,
favors agency shop in principle.

17



Q

ERIC

Aruitoxt provided by Eic:

NEA ORGANIZING LITERATURE

e And not just in principle. Percentage-wise the AFT has many more
locals collecting agency fees than the NEA does. Morcover.itis ruthless
both in imposing and in exactingthe fee. At the State University of New
York the AFTs record was so poor that only 4.000 of 18.000 faculty and
staff memhers had joined the union: the moment it had the chancee, in
September 1977, the AFT slapped the agency fee on the other 14.000
And at C. W. Post College, also in New York, the AFT insisted that
seven wenured professors be fired for refusing to authorize agency fee
deductions from their paychecks.

® In 1973-74 there was a real chance that NEA and AFT might merge
into a single teachers’ organization. Merger negotiations actually took
place. AFT refused to compromise on any of the big differences
between the two organizations. [See “Teacher Ly’ seetion, below ]
The key reason the talks brake off. however, was that while unity wouli
be very good for teachers, it would be very bad for the current AFT
president. Here, in fzct, is what the 1968-74 AFT president. David
Setd:n, writing in the June 1979 issue of Labor Taday. bad to say about
the aborted NEA-AFT merger talks:
Shanker's opposition to AFT-NFA  erger i- casy to explain: He
thinks he could never be president of' an organization three fourths of
whose members would be former NEA members. [V he can'trunat, to
hell vith it.

That the former AFT president’s observation about his suecessar is
not mere sour grapes 1s confirmed by this report whichappeared in the
January 15, 1975 iide of the New York Times: "New that the 36-vear-
old former mathematics wacher [Shanker] is head of the national
organizaticn [AFT], what are his ambitions? "To be head of whatever
comes out of 4 merger with the National Edication As,ociation.™ he
said.”

Does Shanker's ‘staff-officer” system mean the AFT has no employees
covered by collective hargaining agreements negotiated by their own,
staff unions?

No. Most clerical statt people atthe UBTas welba NYSU T and the
AFT  are represented by a union of thar own choree. thongh Shanker
has designated as many as possibie ‘conhdental to prevent them trom
being unionized.

Both i the UF T and m the AbF he bas built up the “pohtical” and
management stadts as large as possible Atthe UF T for example.thee
are now just halt a dozen tield reps twho are covered by a contr ),
all other professional staft work s done by “wssistants to the presia. =t
whom have never taught), and

released-time officers’ (some ol

management persoancl.

Only 10 NYSU T s there i substanial number of professional stalters
covered by a collective bargaiming agreement another vestige ot the
pre-merger NEA affiliate’s structure in that state

Why is Shanker s averse to his own staff being unionized?

A umonized. civil service sttt s supposed to stay out ot the polities of
the organization for which they work . Shanker wants his subordinates
vo serve, above all, s own ambpions  and to ensure he eoreclected
and reclected and reelected agan

Secondlv. of courseostalt people without contracts serve "at the pleasure
of the president  His munions must put Shanker’s iterests and the
AL 'S anterests ahead of the well-bemg ot teachers and schools it
they are to keep ther pobs,

Shanker was confitmed 10 his apposition to employing untonized stat!
peaple when the UFT's tield reps went on strihe i 1969, There were
many maore of them then than new. and Shanker fired the ning-leaders
The National Labor Relations Board subsequently ecited Shanker foran
unfar labor pra; stting himon the company of J.P. Stevensand a
lot af our schoo! w1 and he resoived 1o wips the unton otitas soon
as possible,

What about the national AFT?

Shanker has hired as mamy people as possthle e job-clissifications
outside the two bargaining umits — professional and clenical which
extst tor AFT staft emplosess

One interesting fact. U ntil 1980, the professionals in AFT headquarters
were in a separate union fromthe Federatie 1 national [leld] reps. The
two staff unions then merged into i single organization. 1ts called the
American Federation of Teachers Staff Union - or AFTSU and it's
independeni of the AFL-C10.

41:417

You've suggested at several points that the ARV is less than democratic
— thatit’s controtied by one man. or hy his clique. How is that possible?

You need to start with the AFTS New York City local, the 70,000
member United Federanion of Feachers, The UFS presdent is Al
Shanker. who's abo the mational At i presidentand the U1 is s
power-hase. 1Us also a tughtly contrelled “club

e Only about a third of the U 'S members vote i the seerct-ballot
contests which elect the union's officers, executive board, and state and
national convention delegates. (The tederal Landrum-Grittin Law
requires the seeret ballot in local clections ) Fven just o third of the
UFT's membership is 20, or 25000 people, however, and that nuny
metnbers dre sinply not gomg to know cach and every ane of the 00 or
mare pames on the ballot. The Shanker machine theretore markes their
job casier. All they have to do s place asmgle mark on the ballot next
to the words "Unity Comnuttee," winchs the name of Shanker’s caueus,
or political party. T hat mark represents avote for Shanker himself and
tor all ¢ his running mates the other aght othicers, the 70-0dd
members of his executive board, and all 300 convention delegites.

® Shanker, of counc. s very well known. He was won cnorntous
publiciy as the leader of five stnkes sinee 1967: e trequently appears.
on radio and television and an the newspapers. he spends about
$150.000 a year of his members™dues to pay for a weehlyadsertisement

featuring his natie and picture in the Yew York Times, and he
trequently communnicates with UET members by mail all that in
addition to his messages and pictures 10 stite and natwonal AF1
publications. By contrst. s opponents are full-time classreom
teachers and relatively unknown A teavy majority of rank-and-file
New York City teachess prefers the known to the unknown: and. faced
with the prospect of plowing through a hallot with hundreds of
unfamiliar names on it a heavy majonty of UK members simply puts
an "X in the box next to Shanker's caucus  That "X elects Shanker's
entire slate

e That slate i nonunated by the Unity Committee, a “caucus” made up
ot fewer than 300 peaple out of atotal UFT membership, rememoer,
of TOO00 The most active third of the 400 are on the UFT payroll full
wme  They keep therr high paving jobs just so long as they vote right in
the caucus, The other two-thirds are givenall-expenses-paud trips to the
stite and national comventions - and many of them also hope for full-
pme UF ELNYSU T o AFT jobs sooner on later and they, too, had
better vote right Al votes i the caucus are “open.” since Landrum-
Grnttin does not govern voing rules in union caticuses. so that Shanker
2ud his chique can punish those who disagree with them. {in 1972 two
teachegs were eapelled from the Unity Comnuttee for supporting a
Congressional candidate the UFT had opposed: in 1974 4 teacher was
expelled tor advocating higher safaries for evening schoal teachers. ]
The vaucus, of course. alway s 'nominates'Shanker  and raufizs all his
chorces tor other positions  ungnimousiy

How does control of his lTocal give Shanker control of the New York
State United Teadhiers?

The UFT Umity Comnuttee his one more rules O eea dectsion has been
made 5 the caucus, then evervhody must supportitat the NYSUT and
AlT cenventions. Shanker therefore waths mntoa NYSUT convention
with 40 percent or more of the vote in his back pocker. [Though
NYSUT's membership is in the neighborhood o 200,000, many of the
smaller locals cannot attord to send delegates. No muore than 175,000
votes are cist i those comventions | There are. as well, other
mechanisms to assure Shanker’s control.

e Oneperson one vote doesnotapply at NYSUT or AT L convenuions
Instead, delegate. representing @ local divide the number of their
members among themselves. A local which enrolls 100 members and
sends two delegates would thus be represented by two people casting 50
voltes sach New York City delegates cach cast over 200 votes. What that
system Means is that Shanker can keep his convention delegation very
anutll  and 300 out of 70,000 s *very small  while still making sure
that New York City eaercises the maximum possible influence in the
NYSUT and AFT conventions. (It also permits ‘um to keep the UFT
Unity Committee small; if he needed more "hodics” for the state and
national meetings, he mught have to dccept some caucus members
whose obedience had not been tried and tested )

e Fyenif every localin New York Statesenta defegate. Shanker's URT
would cast over a third ot the total vote in NYSUT conventions.
Those inside the state union who want a share of the power — or who
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are on the make for jobs or stipends don’t have to be trained
mathematicians to see that plaving along with Shanker is the safest bet.

Almost evervone else in the entire convention would have to be opposed
to him i order for the opposition to win ansthing: but Shanhker needs
onlva handful of the delegates from outsude New York City to hive an
absoluze nugornity.

o [o make sure he alwass has that majority and much more than a
majority those NYSUT Jeaders who can debver ans signaliciant
number of votesare very well takencare of. Almost halt the member of
NYSU Iy bourd of directors are now full-time union employees, nine ol
its 13 exceutnve comauttee members are full tmers. and the others get
S9.000 annual stipends tor attending ten all-expenses-paid meetings
(with the union paying for their subs). I they want to keep their jobs, or
stipends, they muost toe Shanker's ine Only one excentive comimittee
member ever acted independenthy - not ggainss Shanker, but without
his prior approval and he was promptly disciplined. He Jost his
stipend. then 26,000 a vear, and the supend was iminediately nased to
S9.ho0 to make disobedicnee even less likedy,

® At the stute vomventiorncas in the UFT o "Umity Caueus” micets o
decide allisaues wha wall be nomimated tor NYSU T ottice. how the
cilue s s to vots oncruenl issues betore those issues arise on the
tloor of the conventionatsell. With s buge New York Cits contingent

and hus bought-and-pind for athes trom owside the Cits. Saanker

controls welb over two-thieds the NYSUT caucus, Tty votes. too, are by
apen, toll-call hallot as are those at the vconvention itself and
anvone who wants to heep his or her job or simply to rensun a
member ot the concus, whore all the deeisions are made
vote ‘right.” Shanker s win

[Joes that same system work in the national AFT?

Yes When NYSUT delegates go to the AFT cenvention. they are
Yound by decistons muade o the NYSUT Uity Caucus' and New
York casts more than hall of all the votesat AFT mectings. The nationa|
unton alse tunctions wath the open, roll-call ballot hath in
‘Progressive Caucus" micetings and in the election of officers. The desire
to be on the winming side plavs a role in the national - as does the fact
that 26 of the national AFP's vice presidents are full-time emplovees ot
the AFT atselt or of anattibated uvpon, (The 30 eeps. together with the
president, make up the union’s executive council,)

You‘ve said that a few UFTand NYSUT caucus members have dared to
defy Shanker, and that they’ve got their just desserts as a result. Are the
rest of them really that gutless?

I's more complizated than that. s farly casy to understand how a
persop supparting a family - snd dependent on Shanker for his or her
income s going to think hard and long about disagreeing with the
UET-AFT president, Even the person getting “only”a $9.000 stipend. it
he or she is a teacher making $17.- or SI8.000 a year, will be hurt pretty
hadly if Shanker choouses to take that money away. (The NYSUT
executive committee member who was stripped of his stipend for acting
mdependently in 1978 asked plaintively: *1 wonder if Al will buy my
boat?") Next come all those people who hope to get the jobs and stipends
once those that have them move on, or are shoved aside” There are,
finally, the many delegates who aren’t that aware and don’t care that
greatly about union issues. but who want to hoh-nob with Shankerand
his hieutenants. and who know that the way ta be on the inside is always
to follow the party line. 1

In New York State’s Southern Tier. one NYSUT hoard of (iirectors
member is almost a legend for having called Shanker a ‘congenital liar’
— in fronl of a couple of dozen people — during a 1978 NYSUT
election ~ampaign. How has she been able {0 retain her board seat if
Shanker has such total control?

The 1972 Associatian-Federation merger agreement in New York wasa
‘compromise.” Shanker has absolute control over "only” ahout two-
thirds of the hoard seats. The director to whom you referis electged and
by a Jargely smab-town and rural constituency. She herselt is not
ambitious for any of the perquisites Shanker can offer: und the national
A1 president can do acthingeither for or to the teachers whoelect her.

The question then arises: How can someone who considers Shanker a
‘congenital liar' stay in the AFT. and even on a state federation’s board
of directors?

The director von've referred to believes that the power. in New York,
hes with the AF 12 she tries to act as a “conseicnce” within NYSUT, and
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had hetier

hapes that her presence onthe board preventsat least someanti-teac her
behavior,

For others, unhappily. it's - matter of cconomies. Derning that same
TS NYSUT cieetion battle, one of three statf-ofticers told o group of
about 40 umon leaders that: “The cnemy is zothe NEAD The eneny is
noteven the schoot boards. The enemy s A7 Shanher ™ 1o that otticer
te resignon protest wonld mean giving up more theo S60.000 1 vear in
saliny and perquosites: to thas date, the offieer has been unwalling to do
that

There as. thinally, the ditticults tor mosr people, perhaps of
adnatung that: T was wrong. Youwere night. Thie Al T s bad. I'm going
to cat humble prece, adniet my mistake, adnnt that the people 've been
tighting were more clear-sighted than Ioand jom the NEA Y

\Why is the open. rell-call hallot necessarily undemocratic, if that's the
way delegates to AFT conventions want it?

What open. roll-call ballots dois give the Federation's statf-officers a
meians of cheeking on how cach delegate vates or, as the ABT
president puts at, “holding them accountable.*

® Most delegates are not terrihly well-informed about issues at Ak |
comventions. Lacking “other direction, theyll vote as the union’s
teadership recommends. That's particularly true where aa issue seems
very important to the statt-officers. st sery important ot isn’t
understood by rank-and-filers, and is decided by an open hallot.

® With a seeret hallot, new leadership could arise and challenge the
incumbents, The fear of being “held accountahle’ would not prevent
individuals trom veting aganst their stat-otticeis” reeommendations,
aud onee the Jeadershin fiad been shown vulnerable had been
defeated  people would surface to fead thedissenters, That possibulity
is entirely preeluded so Jong as the sightest disagreement can produce
threats like. 'play ball or Il make sure vour members don’t get much of
a salary inerease.”

As to whether a majorty of AFT delegates avor the open. roll-call
hallot, there is at deast reason tor doubt. The system was not instituted
until 1974, Until that time. AFT comventions voted by seeret hallot,
That wasst much to Al Shanker's hking. In 1972, tor example. he
personally had come in cighth on a shite of 19 vice presidential
candidates  a stinging hunuliation,

I'hen, in 1973, the New York mierger gave that state a majority of the
votes for the fest time. Shanker guiekly pushed throygh the open, roil-
call ballot amendment. (Most New Yorkers had hitle knowledge of the
AFT: they voted as their fellow New Yorker, Shanker, asked them to.
The open, roll-call hallot was a fact of life before they realized what had
happened.) In the very first election conducted hy the open., roli-call
ballot. Shanker ran for president and won handily. Inthe years sinee
he's heen reelected with 8i percent or more of the vote. There have heen
and. in the foresecable tuture. will he no more Cstinging
humiliations® for the AFT < top staff-officer.
Didn’t anybody fight against the open, roll-call ballot proposal?
Yes. Shanker's predecessor as AFT president, David Seldeu, publicly
opposed it. Beginning in late 1972, Selden called for the clection of
officers by a secret-hallat referendum of the entire AFE n.embership.
Shanker then had the AFT executive council endorse the open, roll-eall
ballot and order the president to follow ‘union palicy.” When Selden
insisted that he had a right to espouse positions different from Shanker,
the executive councif stripped Selden of his right to speak for the union
and Shanker soon announced his candidacy for AFT presicent.

Hadn't Shanker and Seiden previously been close friends?

Even more than that. Selden had been the first to notice Shanker's
‘talent.” and he got Shanker his first 2nion joh - asa natienal AFT field
representative. Shanker has often said: °l learned everytning 1 know
about organizing from Dave [Selden}).” He learned nothing from
Selden, of course. abcut permitting dissent or protecting democracy.

Now that Shanker has achieved virtually complete contro! in the AFT,
can’t he 'toosen up’ a bit?

*Can’t he™? Who knows? What's certain is that he hasn’r. In fact, he has
moved recently to suppress what little potentiatl still exists for disagree~
ment. At the 1979 AFT convention, new ‘rules’ for caucuses were
established. No group of delegates will be recognived as a caucus — or
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permitted to run a slate of candidatcs onjthe ballot — unlessit: (1) posts
a $100 bond to ensure its good behavior,{2) submits a petition signed by
25 delegates, and (3) agrees to act in'a responsible manner.’ (Shanker’s
people. of course. are the judges: 1f they decide their opponents have
not acted ‘responsibly.” the others lose their $100.) All three of those
conditions must be met 30 days in advance of the annual convention --
a bit of insurance against dissidents coming together over some issue
which arises on the floor.

Quite 2 machine!

Yes: But put it together with the fact that all the big decisions are made
by union staff employces — including those who are *horn-again
teachers’ — and you've got a machine that.is guaranteed to produce
decisions that are good for the union. always. but good for teachers and
schools oniy incidentally.

Has there ever been anything like it?

The vhole 'machine’ was adopted — lock, stock, and barrel — from
Josef Stalin's practices. in fact, the definitive work on Stalin’s machine
is Max Schacitman’s The Bureaucratic Revolution. Schachtman, the
tate husband of Shanker's executive assistant at the UFT. was a close
ally of Leon Trotsky and one of the builders of the anti-Soviet socialist
mevement in the United States [see indexed entry under ’Socizl
Democrats. USA". His book describes how the *professional staff’ of
the Communist Party, along with elements of the Russian bureaucracy,
completely subverted democracy in the Soviet Union. The mechanisms
used — frem local *caucuses’ right up through the national ‘executive
council,” and including both "open, roll-call ballots" and the "cult of the
personality’ — were the model for Shanker’s UFT-NYSUT-AFT
system.

But Stalin had police power behind him: He could kill you if you didn’t
toe the party line,

Not at first. In his biography of Stalin. Harvard Professor Adam Ulam
points out that. in 1937. Stalin told the 130-odd members of the Central
Committee of the Soviet Union’s Communist Party that he intended to
kiil two-thirds of them within two years. At that moment any of the
delegates could have arisen and demanded that the Minister of Health
weize Stalin and commit him to a mental institution. That “was still
possible in 1937: morcoser. at feast two-thirds of the delegates had
nothing to lose by trying. But none did. Fuach and cvery one of them
hoped 1o be among the minority that would live with jobs and
prrquisities intact still cnjoyving Stalin's favor.

That's really horrible.

It's worse than that. Within two years Stalin had murdered niore than
two-thirds of the Central Committe,

In NYSUT, when that one executive committee member was purged for
acting independently, didn’t any of the others rise up in protest?

Not one at 1cast to Shanker's face. And another board member
jumped at the chance to take the puirged menmiber's place and collect his
S6.0T " now $4.000  “stinend.’

Conc;ding that UFT-NYSUT-AFT ‘leaders’ will gladly 'kill’ one
another to hold onto their jobs and perquisites, what does that mean to
the teacher-member?

As we've suggested else where, it means that he or she belongs toa union
which always puts its own. organizational interests ahead of the
interests of teachers and schools. It means a union which organizes non-
school workers. and then argues that 'we can’t say education is our
number one priority — we have got to keep our non-school members
happy.” It means a union which endorses candidates for political office
not because they're good for teachers and schools, but becausc they're in
tight with the union’s "staff-officers’ on some other set of issucs.

Once again, I have to ask you for examples.

A union controlled by teachers wouldn’t recruit scabs; wouldn’t go to
court 1o deny teachers a salary increase: wouldn’t try to abolish tenure.
We've already talked about these atrocities. Here are some more.

e In 1972 Danie!l Patrick Moynihan published a celebrated essay — in
The Public Interest, a small but highly influential quarterly — in which
he argued that the historic mission of the public schools was to reduce

the gap in income between the rich and the poor: that the schools were
no longer doing that, because teachers had entered the ranks of the well-
paid (their incomes. he pointed out, were in the top 20 percent
nationally): therefore, when everybody is required to pay school taxes
- 60 to 80 percent of which are used to pay teacher salaries — it
amounts to taking from the poor to'poor’ to give to tierich™ teachers.
To restore the balance Moynihan urged (1) a mora2torium on all tax
increases for the public schools and (2) massive state und federal aid for
private and parochial schools.

Shanker cited Moynihan‘sargument throughout 1973and 1974, both
in-appealing 1¢ teachers to join the AFT and also in arguing for an
NEA-AFT mcrger on the AFT’s terms. He said. specifically, that
Moynihan was the leader of anti-teacher forcas which were threatening
the very existence of free, public education.

In 1976. because of Moynihan's ties to the AFL-CIO and the'Social
Democrats. Shanker (1) urged him to run for the Senate. gave him his
personal endorsement, and then delivered NYSUT-AFT’s endorsement
as well. and (2) presented Moynihan with the UFT’s "John Dewey
Friend of Education Award.’

As soon as he got into the Senate, Moynihan introduced his tuition
tax credits bill — a measure which Shanker was soon compelled to
admit would "destroy the publicschools.’ That bill came within one vore
of passing in the House of Representatives. Shanker had known all
along that Moynihan intended to push for massive parochiaid. In a
union run by and for teachers — and run democratically — Moynihan
could never have won endorsement for his Senate candidacy. Ina union
run by and for its own ‘staff-officers,” priorities and policies are
different. (Moynihan, incidentally, won by just 9,000 votes in a five-
candidate Democratic primary. Shanker and NYSUT-AFT promptily
and properly took credit for his nomination and ¢lection.)

e Similarly, in 1974 Hugh Carey won NYSUT's endorsement for
governor by promising to work for repeal of New York's two-for-one
strike penalty (under which teachers lose two days’ pay for each and
every day they’re on strike) and to propose significant increases in state
aid. He reneged on both promises, saying he had ‘changed my mind'on
the two-for-one, and calling for reductions in sate aid in three of his
first four years in office. -

Thousands of New York teachers lost their jobs as a result of Carey's
pennypinching budgets: teachers in Lakeland and Levittown lost 68 and
86 days’ pay, respectively, for 34- and 43-day strikes because the
governor refused to propose repeal of the two-for-one. In 1978, all the
same, NYSUT endorsed Carey for reclection.

Why? Because, though he had been very bad for teachers, Carey had
been very good forthe AFT: He had fought forand signe.. anagency fee
Jaw — which more than made up forthe dues of those teachers who had
been laid off, and which also made it very hard for NEA to make
inroads into New York State. And, again, feachers would not have led
NYSUT into endorsing a governor who had been so damaging to
teachers and schools: only the leaders of a union which put other
priorities first would have done such a thing — and did.

® The only contested election of officers inNYSUT history took place
in 1978. Shanker wanted a longtime New York City 'go-fer’ to replace
the incumbent, who had been the state EA president at the time of the
New York merger. Because the fear of 'New York City domination’is a
constant threat to NYSUT's intact survival, Shanker announced that
New York City's delegates would abstain from voting and that he
himsclt would remain ‘neutral’ in the contest. He then did everything
possible 1o ensure his henchman's election. The one act which is most
relevant to this discussion of the disadvantages of one-man rule is
Shanker's warning to the president of the NYSUT-AFT local at the
State University of New York. Shanker threatened to sabotage salary
negotiations at the University unless the local leader supported the New
York City candidate. In other words, 18,000 AFT members would have
been given reduced pay hikes because their local AFT president had
refused to ’play ball’ [Shanker's ¢xact words] with the national AFT
president’s candidate.

What gave Shanker any say at all in the professors’ salary talks? And
what happened in the election?

The State University local negotiates directly with the governor’s office.
The governor’s office naturally pays more attention to NYSUT than to
its State University local. Though Shanker’s'clout’ has never been great .
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enough to get the professors a really adequate salary increase. it would
undoubtedly have been cnough to reduce their raise. Just about any
union leader can "persuade’ management not o give very muich to his
own members.

Shankcr’s henchman Jost. in the Unity Caucus, h)':52.00() to 48.000
votes. . -

B

Aha! So Shanker doesn’t always get his way.

In this case. that's right. As he himself complained later. he “lost
control.” What happened is this: Over Shanker’s objections. the Caucus
decided to conduct the nominating vote for president by secret ballot
(that is. in the most important election in its history. it threw out the
AFT system and adopted the NEA system; it then, however, reverted to

The AFT'’s

In organizing drives and election campaigns. Federation repre-
sentatives always claim that ‘the AFT bargains better.” Does it?

AFT reps who value their jobs should never contradict their national
president — and here is what Al Shanker told the New York State
Teachers Association’s delegate assembly in April 1972:

If vou took an NEA contract and an AFT contract, and didnt know
which was which. you wouldn’t be able to tell the difference. We
negotiate for the same things and we win the same things.

The statement was part of a spcech in which Shanker was appcaling to
Association leaders to approve a merger with the New York AFT. He
may now regre! his candor. EA pcople should never forger it.

Do you agree with Shanker’s assessment — that NEA negotiates as well
as AFT?

NEA locals negotiate hetter. 1.et’s look at just a handful of examples.

® Baltimore. Maryland. is a school system which has gone back and
forth between the two organizations. The following are the average
annual salary increases ncgotiated by AFT and NEA since the first
Baltimore contract. (The lower figure is generally for first step on the
B.A. schedule. the higher for the 14th step — or maximum — on the
M.A. schedule. [The EA was decertified following its 1976 strike. and
the teachers had no bargaining agent until 1978.])

AFT NEA AFT
(1968-72) (1972-76) (1978-80)
$313 - 450 $474 - 934 $248 — 388

The AFT's record in Baltimore is even worse than that comparison
makes it appear. In 1979, for example. the AFT won a mere 3.5 percent
pay hike — and did so only by agrecing to give up half a year’s
increments. The AFT also lost much of what the NEA had gained in
1972-76. The Federation replaced the word ‘shall” with "should” in the
contract’s just-cause provision: completely ehiminated seniority from
the involuntary transfer clause: and agreed that teachers should pay half
of all future increases in their medical plan. where previously the school
board had paid the entire difference.

® When Shanker himself has toured the nation boasting about his
genius as a negotiator. other labor leaders in New York City have
laughed up their sleeve — and so have other reacher leaders in the
metropolitan area. Teachers have always done less well than other
municipal workers. In the 1980Ticgotiations. forezample. the transport
union won pay hikes avcrag/fng I'l percent. the uniformed services nine
percent. the teachers — d€spite five years of minimal or no raises — only
eight percent. '

Hundreds of NEA locals have negotiated higher salaries than the
AFT’s ‘flagship local' [New York City’s UFT]. The B.A. minimum in
Montgomery County. Maryland. is $2.000 higher than UFT-AFT's.
and its M.A.+30 maximum is $4.000 higher: the B.A. minimum is more
than $4.000 higher in Fairfax County. Virginia. and the M.A.+30
maximum is almost $6.000 higher than New York City’s: and so on.
Both NEA and AFT locals in the New York City suburbs have won
salaries several thousand dollars higher than UFT-AFT's. with the very
highest belonging to NEA affiliates.

® In 1978 the AFT local in Levittown. New York. called a strike
because its negotiations were going 'so poorly. After 43 days on the
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the open. roll-call ballot). Freed for once of being held accountable by
Shanker, a narrow majority re-pominated {and therefore re-elected)
somcone the national AFT president didn't want. Since then, of course.
the NYSUT president has been the most obedient state leader in the
whole of the AFT.

But doesn’t the fact that Shanker ‘lost control’ prove that he’s not a total
dictator?

If it docs. then nobody is a toral dictator. Even Josef Stalinlost control®
in the carly days of World War 1. We should point out. morcover, that
the adoption of a secret ballot at one NYSUT caucus meeting is not the
only instance in which. according to Shanker. he's *lost control.” In
1975. he says. his New York City local "got away from me’and went on
strike against his will. [See indexed entry under “Shanker. Albert.’]

Record

picketlines - with teachers losing 86 days’ pay under New York's
Draconian 7Tavlor /aw -- the AFT told its members to go back to
school. Despite the “clout’ of a nearly 100 pereent effective strike. the
AFT had won — :10 pay hike at all in the first year of its new contract
and only minimal 5.5 and 6.5 percent increases in the other years.

e Inthe fall of 1979, the San Francisco AFT wentonstrike for 32days.
Teachers had received no salary increases in either of the previous (wo
years. Their union had asked for 15.7 percent. It wasable towin only 5.7
percent. (The union 2claims it wona 7.5 percent raise. Butsince the date
on which pay hikes will henceforth take effect was moved back to
November Ist — from September Ist — the annual increase was 5.7.)

® Atthe very same time. teachers in the adjoining Jefferson|Daly City)
High School District went on strike for 45 days. Their AFT local did
even worse than its big brother in San Francisco. It ‘won’ a mere 1.5
percent pay hike retroactive to September st [which gave “scabs’ a
greater benefit than strikers], with another two percent effective the
following February. As opposed to the $4.998 which the average striker
had sacrificed. the two pay hikes combined averaged less than $450.
And the AFT also agreed to a 75 percent cur in extracurricular pay.

¢ In Springficld. Massachusetts, and Stamford. Connecticut, prior to
AFT representational wins - in 1970 and 1975 respectively - the
tcacher salary schedules were regional leaders. As soon as the Federa-
tion took over. cach schedule began to fall behind. By the time EA locals
ousted the Feds. in 1979 and 1980. teacher pay in both cities was among
the lowest anywhere around.

Can you explain why AFT locals — in Springfield and Stamford, for
example — would do less well in negotiations than NEA locals. Was it
because they had different leaders?

Not entirely — noteven primarily. Many of the AFT leaders in each city
had been active in the NEA local before the Federation seized
bargaining rights. using its customary ‘pic-in-the-sky’'promises. (More-
over. most of the betier local AFT leaders in both districts have now
returned to the Association.)

What realiy made the difference in Springfield and Stamford — and
elsewhere — was the support available to the local negotiating team
from NEA and its state associations. the Massachusetts TA and the
Connecticut EA. as opposed to the lack of support available from the
AFT and the two state federations. The EA has sophisticated nego-
tiations research units that give local bargaining teams justification for
their salary and other demands, and that can supply the local with the
best contract language existing anywhere on literally hundreds of
specific items (such as grievance procedures and layoff clauses). The
Association also frains its leaders and staff people in the most effective
and up-to-date bargaining techniques: and it supplies them with tips
and trends in negotiations — promising new areas for contract gains.
for example. Lastly. the Association has specialists available to help
local teams in everything from budget-analysis to community action
programs to generate support for teacher needs.

Neither the AFT nor any of its state affiliates — outside New York —
has any programs even remotely comparable. 1n Springfield. a major
reason teacher salaries started dropping when the AFT took over —
and in nine years the teachers fell as much as $4,000 behind their
colleagues elsewhere — was that the Federation cannot supply budget
analysis: as a result. the local had. in four rounds of contract talks.
overlooked about $5.5 million that had been available for pay hikes.
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Mightn’t Springfield nn;ud Stamford be exceptions?

We would have to add many, many pages to ourdiscussion if we were to
list every known example. In brief: No, they’re not exceptional in any
way. Here are just a few more examples.

® In 1979 the AFT local in Scranton, Pennsylvania, 'overlooked’
$641,578 which had just become available in new state aid — anaverage
of $2,631 per teacher, all or much of which would have been available
for salary increases.

e Also in 1979, teachers represented by the AFT in South Saint Paul,
Minnesota, lost more than $2,880 each — again because neither the
AFT nor its Minnesota affiliate knew that additional state monies were
on the way.

®’'In Michigan, early in 1980, teachers in Oak Park voted the
Federation out because, as the MEA Advocate pointed out:

Oak Park teachers[had] had Federation representation since 1965,
« hen they first organized for bargaining purposes under the [then]
new Michigan law granting that right.

At that time Oak Park teacher salaries were among the highest in
Oakland County. Since that time those salaries have fallen to among
the fowest.

In all, teachers in 12 school systems voted the Federation outand voted
the Association in during the 1979-80 school year. In cach case, the
reason given was the inadequacy of AFT services in negotiations, legal
defense, and other crucial areas.

Didn’t teachers in as many EA locals oust the Association for
Federation representation? .

Yes: but there’s a difference. Teachers today are legitimately frustrated.
The state of the economy is cheating them of many of the economic
gains they’ve realized over the past decade: the difficulties of teaching
are compounded each year by a variety of social and other factors. The
AFT enters a school district with panaceas, with “pic-in-the-sky’
promises. (It never delivers on them, of coursc.) Not having had any
previous experience with the AFT, some teachers are taken inand other
simply vote their frustrations.

Where they vote the Federation owr, however, teachers have almost
always had experience with both organizations. They are in a position
to compare. And the objective facts — what happened to salaries in
Baltimore, Springficld, Stamford, and clsewhere — confirm the
judgment of those teachers who have scen both sides and returned to the
Association.

Why s it the Federation’s ‘services in negotiations, legal defense, and
other csucial areas’ are either lacking or so greatly inferior?

One reason is the smaller size of the Federation. Even if it put every
penny available into serving its teacher-members, it would be unable to
match the Association’s programs. .

Another reason is the Federation’s-political character. Its ‘staff-officer’

_ system mcans that the AFT exists more to provide goodies for
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Federation employces who convert themselves into elected leaders than
to provide help to teachers. In 1973, for example, the AFT created a
program meant to rival NEA’s UniServ. Like UniServ it includes
rebates to state and local affiliates. In the AFT, however, those rebates
are used mostly to supplement the salaries and stipends of staff-officers,
whether or not they ever negotiate a contract or process a gricvance.

The most important reason, however, is the AFT’s commitment to
organizing non-school workers. [See separate chapter on that subject.]
Though it remains much smailer thanthe NEA. and though it continues
to put a great portion of its resources into political rewards, the AFTis
large enough now to provide a decent level of support serviges. It
chooses not to, because its staff-officer’s priorities lie elsewhere.

Though NEA and AFT may have become ‘militant’aboutthe same time
and for the same reasons, isn't it truc that AFT remains more militant —
more likely to go on strike, for example?

Again, judge for yourself. During the first half of the 1979-80 school
year — that is, through January 16, 1980 — 250 locals of public school
teachers had gone on strike. Of that total, 177 were NEA locals; and that
figure is just under 1.5 percent of NEA's 11,941 local associations. The
other 28 strikes were conducted by AFT locals; and 28 isalso just under
1.5 percent of the AFT’s 1,914 locals. [Seven locals of the American

Association of University Professors had also mounted strikes during
the period covered.]

The key point is that neither NEA nor AFT makes a local 'militant’ —
that is, teachers themselves must vote to walk off their jobs: neither
NEA nor AFT can 'force’ them to go on strike. And a givenfaculty does
not become more or less militant simply because it changes itscollective
bargaining agent.

Hold on! There are still NEA locals that refuse even to bargain, much
less to strike. That has got to be proof of something.

It is: 1t’s proof that NEA is a nasional organization and the AFT is a
regional organization. Teachers in some parts of this vast land are not
yet persuaded that collective bargaining is necessary or — at least— that
it’s the bess way of protecting teacher rights and making gains in terms
and conditions of employment.

If, however, AFT reps cite the reluctance of some NEA locals to bargain
as evidence that the Association is’less militant,’ you might point toany

" one or more of three facts:

e The AFT, too, has affiliates that both reject bargaining and wouldn’t
consider striking. In New York — of al! places’ — there are half adozen
AFT locals that refuse even to be certified as exclusive bargaining
agents, and which *meet and confer’ rather than negotiate master
contracts.

® Of course, AFT has relatively fewer such locals. Ninety percent of its
members are in the northeastern section of the country (though it's a
tiny minority even in the northeast, outside of New York). Most
occupational groups — not just teachers — are more committed to
bargaining and more willing to strike in the northeast than they are in
other parts of the.country.

e Considering the dilfcrence in their geographical spreads, the
percentage of NEA locals that strike ought to be mtich lower than the
AFT’s. If anything, therefore, where NEA locals have embraced
collective bargaining. they have made the Association more militant
than the Federation.

AFT reps have a different answer to that last point. They say NEA
locals strike more often — considering the Association’s geographical
spread and the reluctance of many of its locals to adopt some or all of
the elements of collective bargaining — because the Association doesn'’t
know how to negotiate. NEA locals, therefore, strike unncessarily.

That’s nonsense. Here are two better reasons why an Association local
might consider a strike which the Federation would be frightened away
from calling.

e NEA and its state associations do a far better job than the AFT and
its affiliates ir: {1) training professional negotiators and (2) providing
them with back-up research data. If a school board has hidden money in
its budget, an Association negotiator is almost certainly going to find it
— with the assistance of NEA Research or a staté research unit. A
Federation negotiator is likely te overlook hidden funds — because the
AFT provides no such help.

Not only that, but Association negotiators are trained in the most up-
to-date techniques: They are more likely to drive a hard bargain than
their Federation counterparts, who lack such training. Given taxpayers’
revolts, the growing sophistication and recalcitrance of school boards
and their negotiating teams, and the tight-fistedness of government
officials, regular and systematic training is essential — even if it does
produce negotiators whoare more ’hard-nosed, and therefore make the
possibility of strikes somewhat larger.

e NEA and its state associations also maintain a Teacher Assistance
Fund, with a line-of-credit in excess of $10 million. 1t guarantees
teachers interest-free loans in the event they are compelled to go on
strike. It averages about $2 million a year in such guarantees. NEA
members are never compelled to surrender to their school boards
because the Association has.no means of helpingthem if they are forced
into a job action.

By contrast, the AFT has only its ‘militancy [strike] fund, 60 percent
of which has been 'lent” to the Federation's general fund to cover the
recurrent deficits it experiences because of such costs as those of
organizing non-school workers. As a result. AFT members are
sometimes compelled to surrender to their school boards rather than
stand up for their rights.
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Considering the fact that the AFT makes such a big issue of being ‘more
militant,’ it must do 2 pretty good job of concealing the inadequacy of
its legel services program.

It does: but every now and then the truth surfaces. The union’s books, of
course, are one piece of evidence. Even more interesting ire statenients
like the following [which is taken from the NYSUT-AFT brief, dated
“ebruary 9. 1978, in the case of Sharon Jacohs v. Board of Education,
East Meadow, New York]:

For cach and every instance that NYSUT counsel is provided there
are literally hundreds of instances wherein litigation is not pursued
based on the advice and recommendation of NYSUT counscel.

Another measure of a union’s ‘militancy'is its commitment to defending
its members’s rights. Isn't the AF T’s record stronger in ¢hat field at least?

No. And the evidence in support of our denial is abundant and
incontrovertible. Some of it will come out, we suspect. in answer to
subsequent questions. Let's therefore just cite two picces of proof here.

® NEA maintains rwo multi-million dollar defense funds to protect its
members” professional and civil rights. We've already referred to the
Tzacher " Assistance Fund. In addition. NEA’s DuShane Fund
together with cooperating programs in its state affiliates — spends over
$12 mitlion a year defending teacher rights in some 18,000 individual
and class-action suits,

By contrast, AFT's defense fund balance on March 31, 1979, was a
mere $20.396. or less than five cents per member. During the whole of
the 1978-79 school year, the Federation spenr a mere $383,000 on legal
actions of all kinds — or 3/ rimes less than the Association’s total, and
more than seven and one-half 1imes less than the Association’s per-
member figure.

As for the AFT’s other defense fund - - its militaney fund - we've
already pointed out that $3.584,190 of the $5,777,171 that was suppoyed
to have been in it on March 31, 1979 had been *lent’ to the Federation's
general fund for operating purposes.

® New York City’s United Federation of Teachers. the UFT, is-the
AFT's flagship and archetypal local. It claims now to enroll 77000
members (including  hospital workers). and collects over $12 million
cach year in dues: it also has better than $6 million in assets (bank
deposits, erc.). Since 1976 NEA has had a very small local in New York
City: It enrolls fewer than 500 members., But in 1977-78, NEA New
York City spent almost twice as much as the UFT defending the rights
of New York City teachers in arbitration hearings. NEA‘s outlay was
$16.450: the UFT’s was a mere $8,426. or less than 7: 100 of one percent
{0.00067) of the union’s income. One of the many teachers NEA helped
won an award of nearly $30.000; she had first asked the UFT for help -

as had every onc of the others who finally came to NEA -— and had been
told that her grievance was ‘without merit.” That is, the AFT's flagship
locsl had taken the school board’s side rather than the teacher’s side.

The AFT doeslike tosay that, heing part of the ‘trade 1znion movement,’
it knows better how to run strikes.

Agein. not true. Though the frequency of strikes suggests thatan NEA
locaf is just as likelv to go out as an AFT local, AFT strikes tend to be
long=r. more bitter, and less successful. Individual AFT jocals also tend
to stike more times than AFT locals, indicating they don’t really get
their message across to their school boards. Both New York Cits and
Chicajzo, for example. have gone on strike five times in little more than a
decadl

Omne rei son is that AFT has absolutely nocommunity action programs,
and ver, little by way of public relations. Once a strike has been settled.
the AF{ can do nothing about the animosities which it - inevitably
engendeged. NEA and its state associations do offer services to help
tocals heal the wounds resulting from a teachers strike.

* That's griat. Now show me that AFT strikes are not the beautifully
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managed, great victories that prove the Federation knows better how to
conduct walkouts.

We were juit about to do that when ... Mever mind. Hereare justa few.

® We've alrrady mentioned Levittown, New York: 43 days onstrike, 86
days’ pay loi t (and that's 86/ 180 of a teacher’s salary for the entire year),
and no pay f:ike. That happened in 1978, A year earlier the AFT local in
Lakeland. N;}:w York. went on strike for 34 days — costing its members

68 days'pay - and settled fora mere 5.5 pereent pay hike, or one-half of
one percent more than it had been offered before walking out.

® The Chicago AFT went on strike early in 1980: its chief demand was
that the school board not lay oft 1,600 teachers. After the teachers had
lost more than rwo weeks® pay. the AFT settled. claiming a great
victory.” The board had agreed to lay off not 1,600 teachers. but only
1.375. (The strike had. of course, saved the board much more than the
salaries of the 225 teachers it agreed to keep on its payroll.}

® Inurging New York City teachers tovote fora strike in 1975, the local
AFT president - who isalso the national AFT president promised a
nuss rally at Madison Square Garden that: "We all go back, or none ot
us go back! At least 12,000 teachers had been laid off over the preceding
two weeks. Albert Shanker knew full well thata strike was not going to
get them rehired: he lied anyway. The strike settlement was virtally
identical to the school board’s last pre-strike offer. The walkout had
achieved nothing: and surely knowing when to call a strike is part of
knowing how to run one. =

® A month after that New York City strike ended. Shanker granted an
interview to the New York Times. The teachers had lost ten days’ pay
for their five-day walkout: Shanker, being on the union's payroll rather
than the school board's, had not been subject to the two-for-one penalty
exacted from public employees; he was nonetheless opposed to the
courts imposing any penalty on him. So he told the Times that he had
been opposed to the strike. He had *lost control’ of the union to a bunch
of hot-heads. the AFT president said. and he shouldn't be held
responsible for what happened. (His disavowal succeeded with the
tdge, who let Shanker off very lightly . - and. morcover, it was rrue that
Shanker hadn't favored the walkout  butitis surely the worst cop-out
it the Bistory of arn teacher organization.) The upshot of all that has
been to destroy the eredibility of any future AR strike-threatin New
York City: and conducting a strike so as to preserve that weapon is
surely o part of knowing how to riun a strike well.

® We've talked already about the 1979 strikes in San Franciseo and
neighboring Daty City. Concurrent withthose two wasan AFT walkout
in Oklahoma City. What the Federation did in that strike with
national AFT reps calling the shots  may well tauke the cake. Hereis
st a small part of the story:

B The first two days of the strike were in-service days. With no
children scheduled to attend, the school board didn't care that the
teachers were losing two days” pay: and the administration took
advantage of the in-service days’ waltkout to putscabs in place, juggle
busing arrangements. and otherwise neutralize the strike’s effect on
the first student-attendance day.

W Negotiations had broken off before the AFT called for its strike
vote. The Federation did not give the board an ultimatum  like,
*Return to the bargaining tahle or else we strike on such-and-such a
date.” In fact. it didn” even ask the board to resiime negotiations until
the strike was a week old.
B Onceschool board member was'friendly.” The local AFT president
held a news conference and revealed publicly what that board
member had told hintinstrict confidence. He both named the boird
member and disclosed that his ‘friend” had seeretly tape-recorded
board discussions and had permitted the AFT leader to listen to the
tapes. (The AFT ended up with no friend on the board  always the
sign ot a brilliantly run strike.)
B The AFT (id not even et to the negotiating table  not once
during the enure strike, It capitulated, instead, with (1) no salary
increase, (2) no fringe benetitimprovements, (3) noamnesty [i.e.. no-
reprisials] agreement, and., in fact, (4) no contract at all.
These stories - and many others like them - - ought to be told wherever
two or more teachers gather. If thereis one thing the Federation doesn’t
krnow how to do, it's run a strike. But, of course. there are many more
than one areas of AFT ignorance and incompetence.

You’ve pointed out that several NEA locals — and at least one AFT
local — had negotiated contracts well before New York City’s UFT.
Is it not true, though, that the first election for an exclusive collective
bargaining agent was held in New York City and won by the AFT?

Yes. In Decemher 1961 the UFT won bargaining rights by defeating a
coalition put together at the last moment and supported hy the NEA.
The national AFT's reaction to that December 1961 victory is highly
illuminating. Al Shanker tells of flying back to Chicago{where the AFT
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headguarters were then located] to lay the “great news™ before the
Federation's exceutive council. The councit debated for long hours
helore deciding to accept the clection results. At that time most AFT
lcaders objected to collective bargaining and exclusive representation
an the grounds that the much larger NEA would win the lion's share of
elections and would freesze the AFT out in most of the country.

To what extent was that fear justified?

No one knows what kind of growth the AFT might have registered if the
advent of colleetive bargaining had been pushed back a decade or two.
The NEA has: of course. won most of the representational elections
between the two organizations. Through the summer of 1979. NEA had
defeated AFT 917 times: the AFT had won 420 times. and more than
8000 NEA locals had been certified because there was no AFT
competition. {The AFT, of course. benefited from that procedure as
well. most notably in New York.)

As proof of the proposition that ‘the AFT bargains better,” Federation
reps used to point to salaries in New York City. You have pretty well
demolished that argument. The Feds still like t0 talk about salaries in_-
New York State, however. Isn‘t it true that (1) teachers are better paid in
New York than anywhere else and that (2) New York is theonly state in
which the AFT represents a majority of all teachers?

New York's teachers are nor the nation’s best paid. The average salary
of “public school instructional staff” in New York during 1979-80 was
$19.200. That is less than the averge in four other (and therefore NEA-
majority) states. Alaska. at $27.930. was $8.830 ahcad of New York:
Massachusctts, at $22,500. was $2.900 ahead: Rhode Island. ai $20.615.
had a $1.015 lcad: and California. at $19.770. was $170 ahcad of New
York. Marcover. all the other states are closing ground on New York.,
Some had begun to do so before the AFT became the mujority
arganization in that state: the remainder have moved up since that time,

AMERICAN FEDERATION OF TEACHERS

Membership in the American Federation of Teachers in-
creased last year by a net total of 50,000, and the union’s 43
national representatives based across the country report they
continue to receive more inquiries than the union can accom-
modate at once.

“‘1 have 18 more requests for organizing help than | can fill
at the moment,'* Chuck Richards, AFT organizing chief, told
BNA in an October interview at the union’s national head-
quarters in Washington, D.C. He added that the requests will
be met in short order, but they reflect the surging number of
demands in the labor field.

He noted that AFT is getting requests, in part, as a result
of spinoffs—where teachers near cities that have organized see
what the effects have been and then decide they want to look
into organizing. Two other factors have greatly helped stim-
ulate the demand for teacher organizing: decreasing numbers
of teacher jobs as pupil enroliments decline, and soaring in-
flation which ravages the buying power of teacher salaries.

Local Autonomy Strassed

Scanning a map of the United States covering a wall in his
office, Richards pointed out that the 568,000-member union
remains as the predominant bargaining agent in large, met-
ropolitan cities. For the 1980s, he noted that potential mem-
bership prospects are healthy in the Sunbelt states of the South
where AFT began digging in two years ago.

“Texas today is like it was 15 to 20 years ago in New York
City in terms of organizing,”" he said. ‘‘We continue to ad-

dress the same sort of questions that we were asked in New -

York when teachers started joining the union in greater num-
bers.” ;

He said that two commonly asked questions stem from
basic misconceptions about what a union is and what AFT's
affiliation is to the 14 million-member AFL-CIO. Teachers
ask: Would the AFL-CIO show up with a lesson plan for the
teachers to follow? What is the relationship between being a
professional and belonging to a union?

Richards noted that the basic philosophy of the AFT has
always stressed local autonomy.

“That is a very powerful phrase around here,”’ he said.
“‘As corny as that sounds, we believe it. That is our orienta-
tion. As far as 1 am concerned, after all the rhetoric is put
aside, including mine, the value that must be deteimined in
the very critical analysis is what the contracts have in them.
That is, what is written.

““The result of what we do is to be found in the contracts.
This deals with the salaries and professional issues—such as
class size and preparation time. The economic pressures we
live under today are carrying people to look at the unions.”

Aftermath of J. P. Stevens Signing Pact

In addition to the more obvious economic pressures, teach-
ers face external financial difficulties. Voters are turning down
referenda for tax millage hikes in many school districts. There
is also a move in the Wh'tc House to balance the federal
budget.

And with the national economy inching toward recovering
from the most recent recession, many localities are confronted
with high rates of unemployment. At the AFT annual con-
vention in August in Detroit, AFT President Albert Shanker
warned, ‘It is very difficult to get increases in state aid to
education when you have a high unemployment rate. The state
government has to take care of the problem of unemploy-
ment”’ (GERR 876:19). :

Richards said that in the Sunbelt states—particularly the
southern crescent of the Carolinas, Georgia, Alabama, Lou-
isiana, Mississippi, Arkansas, and Texas—teachers are in-
creasingly receptive to what a teacher union is and what it can
accomplish through collective bargaining. With the current
economic climate encouraging more and more teacher groups
to improve their ways of getting pay hikes to cope with infla-
tion, he said he believes the Sunbelt states will respond like
Northeastern-states did to the concept of collective bargaining.

‘‘What happened in the Northeast states will happen faster
in the Sunbelt states,’’ he predicted.
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Richard’s assessment is shared by inany in the labor orga-
nizing field. Just days before the interview wich Richards. the
major textile firm of J. P. Stevens Co., which successtully

_resisted unionizing for nearly two decades, finally signed a
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collective bargaining agreement with the Amalgamated Cloth-
ing and Textile Workers Union. The agreement brought to an
end one of the longest and most bitier organizational wars in
U.S. labor-management relations history. With 160 plants and
44,100 workers, J. P. Stevens Co, had been long a symbol of
southern industrys’ resistance to unionism. Many of the 1ac-
tics the firm used to keep its workers from joining unions were
declared illegal by the National Labor Relations Board and
the federal courts,

Many labor officials have said that the settlement could be
seen as a beginning of a breakthrough in organizing labor in
the South.

Professionalism and the Union

Richards said that being a professional and a union member
are in harmony with one another. The case of vocational
teachers helps underscore that point. He said that vocational
teachers are some of the most difficult 1o organize.

“You know why? Think about it.”” He paused. **The fac-
ulty in a vocational school frequently has a background with
the building trades and went to college nights to get his or her
degree 10 becomne a teacher. They worked all day and then
went nights 1o classes, busting their tail to get their degree.

“When they got their degree. they thougnt, ‘Now I'm a
professional. I don’t have to be in a union.’

“*Then atter they start teaching they discover the problems
they had as a tradesworker are no different than when they
become a tcacher. There’s a period of disillusionment. They
find they have to join a union if they are going to get any-
where. It's a sad commentary on the labor situation that exists
today.

*But they join, And when they do they become our most
loyal members.™’

As far as collective bargaining goes, Richards pointed out
that teachers—as public sector workers—are in a unique spot.
“*Whercever we go, we relv upon management to pass laws that
say we can bargain with management. It is government that
must pass the laws. And some of these laws are heavily
weighted in management’s favor.”

Since Wisconsin became the first state to pass collective
bargaining rights for city workers in 1959, about 31 more
states passed similar legislation, although not ali those states
passed uniform statutes. Some states provide for collective
bargaining that covers police and fire fighters. About 18 states
have no collective bargaining rights for city workers.

NEA Rivalry

On the subject of legislation, Richards mentioned AFT’s
longstanding rivalry with the National Education Association.
NEA is ‘‘willing 10 take a {state bargaining] law at any price
as long as it permits them to be the exclusive bargaining
agent,”’ Richards asserted, adding, **This doesn’t necessarily
help them bargain effectively just because there's a law
passed.’’

He hastened to clarify, however, that he doesn’t see NEA
as an enemy, ‘‘The enemy is those people who don’t under-
stand the wisdom of freedom of education.’” This includes
people espousing tuition tax credit and the voucher system.

The possibility of a merger with NEA and AFT still remains
a possibility, he indicated, *‘The merger remains a major goal
of ours. It just makes sense, 1f we merged, we would have
membership that would be on every voting bloc in the nation.

This would help us work better toward continuing to improve
the quality of what we can do for the kids of this country.”

Four Major Responsibilities

As u public schoes teacher from 1963 to 1967 in the Wood-
bridge, N.J.. school system, and a labor worker since then,
Richards drew from his background to list four major re-
sponsibilities of a union organizer. These are: (1) knowing
how to bargain for a contract; (2; knowing how to run a
strike; (3) knowing how to administrate a collective bargaining
clection; and (4) having an instinct for organizing.

AFT’s success with organizing teachers has spawned more
organizing success—health care employees. In 1979, AFT
moved to include health care workers. Speaking before the
annual convention in San Francisco in Juiy, 1979, AFT Pres-
ident Shanker said the teachers union will have to take in other
organizations to strengthen their union at the polls and on the
picket lines. It the union didn't, he said, declining student
enrollments and attendant decreasing teacher jobs could lead
to the union growing smaller and politically weaker while the
problems they face grow more difficult (GERR 819:19). His
speech helped aceent the convention’s slogan, **A million or
more by 1984,

At this vear's convention, delegates followed up on this by
voting overwhelmingly to adopt constitutional amendments
that grant recogniticn 1o health-care workers (GERR 877:17).
One section added 1o the constitution states that a goal of the
AFT is to improve the standards for registered nurses, allied
health professionals, and other health-care ciployees. An-
other amendment adds. *“nurses, allied health professionals,
other health-vare emplovees™ after **school teachers, educa-
tion workers™ in the membership section of the constitution,

We didn't seek out health-care workers,” Richards ex-
plained. "*We had been receiving inguiries from health care
workers, especially nurses, for some time.”" Today AFT has
about 30,000 health care workers, including licensed practical
nurses (LLPNs), registered nurses (RNs), and technicians,

The two groups—-teachers and health care workers —present
an ironic contrast, since the teacher numbers are dwindling
and health care numbers are still increasing. '

Organizing Beyond Teachers

With AFT’s organization goal of topping the million mark
by 1984, the union has committed itself to further organiza-
tion modifications. For in addition to including health care
workers, the union has moved to represent state workers, AFT
is challenging the incumbent Connecticut State Employees
Association (CSEA) in representing state workers in that state
in four-way representation elections this autumnn (GERR
879:28). Aud this past summer, AFT won the right to repre-
sent about 31,000 New Jersey state employvees (GERR 871:22).

In the New Jersey election, AFT defeated the American
Federation of State, County, and Municipal Employees
(AFSCME) and the New Jersey State Emplovees Association,
Balloting was conducted in June; election results were certified
July 7 by the American Arbitration Association. An earlier
election in May was ruled inconclusive ({GERR 862:24).

Out in Texas, the union this spring granted an official
charter to the University of Texas Employees Union Local
3626 which is launching a drive to organize a potential 45,000
nonteaching employees at the statewide university system
(GERR 851:30).

But difficulties continue to arise. Worse than the decreasing
number of teacher jobs attributed to declining pupil enroll-
ments are school districts throwing hundreds of teachers out
of work in order to make up for budget deficits. AFT affiliates
in New York City, Washington, D.C., and Detroit let more
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than 3,000 teachers go this fall to save money and prevent
budget difficulties (GERR 879:17).

And in Texas, the state AFT office caught fire around the
Labor Day Holiday, Richards said. The fire desiroyed valu-

able records, but Richards pledges that the setback won't deter

organizing drives in Texas. He said, "‘Teachers still need wo

much more done in their behalf.”’
Following is AFT organizing literature.

QUESTIONS AND ANSWERS
ON AFFILIATING WITH THE AFT

Q. What difference does our national union affiliation make
‘in terms of what matters most to us in Cranston—our con-
tract?

A. Wecan’t say that the contract would be radically different
or that we would make twice as much pay with AFT af-
filiation, but we can say for certain that AFT and the R.1.
Federation would provide the best bargaining assistance
available. R.1.F.T. President Ed McElroy has agreed (o
negotiate our next contract personally.

Q. What else does the AFT offer us besides negot'iations as-
gistance?

A. First, AFT affiligqtion would increase our ability to get
what we need frork the state legislature, since AFT’s leg-
islative agenda is bAcked by the state AFL-C1O whick

Second, switching to AFT wo

align our organization with the state’s other urban *-

ers in Providence and WarWick rather than keeping

the status of **big fish in a small pond’' as we arein .

RI1. Third, our local would stand to gain almost $40,.

per year without an increase in dues if we change our ai-

filiation to AFT and R.L.F.T.

Q. What accounts for the big savings?

A. Right now, the local only keeps $38 of the $176 annual
dues it charges members. The rest goes to the state and
national NEA. Combined state and national dues for
AFT, on the other hand, total only $92. So with the same
annual dues, we would retain $84 per member for local
needs rather than the $38 we now keep under NEA—a
$37,000 savings multiplied times our membership.

Q. But why would we need so much money in the local treas-
ury?

A. There are many instances in which it’s important for the
local to have its own resources. Legal defense of members
and arbitration cases are two major examples. Right now,
we’re dependent on NEA/RI for legal help and for arbi-
trations—they tell us how our money will be spent—
whereas with AFT we’d have thc flexibility to hire our own
attorneys and carry on our own affairs. Having control
over how dues money is spent is related to the issue of
local autonomy, which is the central issue in the whole
question of affiliation.

Why is locil autonomy the big issue?

e

A. Because in NEA/RI, Cranston is short-changed and un-
derrepresented, and there’s not a thing we can do about
it. Despite the fact that we are the biggest NEA local in

. the state and supply 17 percent of the NEA/R1 budget, we
have only one seat on the state board of directors—fewer

AFT ORGANIZING LITERATURE

than relatively small districts like Portsmouth. When we
asked for more representation on the board we were re-
buffed by the NEA/RI leadership. In additic:| we were
informed that our representative on the board « * directors
is expected to speak no: for Cranston but for v 2 state as
a whole, a concept which violates the whole id 1 of rep-
resentative government.

AFT operates far differently. In the AFT structure, the fo-
cal is the most important urdt, not the state federation. The
state federation’s role is to assis¢ the local, not to do for
the local the things which the local can and should do ftor
itself. Both the AFT and the R.[.F.T. constitutions guar-
antee the local voting strength in policy bodies which re-
flects the local’s membership. AFT stands for democracy
and local self-reliance rather than state domination and lo-
cal dependence.

Q. Exactly how does AFT promote local self-reliance?

A. AFT has developed a comprehensive Staff and Leadership
Development Program whose purpose is to train building
representatives and local oficers in all phases of union
work including bargaining, strikes and action programs.
grievance representation, publications/public relations,
political action, etc. The result of this training is a tougher,
stronger, more self-reliant local union. -

Q. What about insurance? How well do AFT’s insurance
plans compare to NEA’s?

A. The insurance packages and member benefits are virtually
identical. One significant difference, however, is that
AFT’'s professional liability insurance <overs failure-to-
teach (malpractice) cases, whereas NEA's doesn't.

Q. -So far, AFT sounds like a better deal, but I'm concerned

about the “‘union label.”’ Isn't NEA a more professional
organization for teachers to belong to?

A. Nothing could be farther from the truth! Both organiza-
tions are unions, first of all, despite the word '‘associa-
tion’ in NEA’'s name. Both the IRS and the U.S. Depart-
ment of Labor have ruled that NEA is a union and must
comply with all U.S. labor laws. If anything, NEA is more
militant than AFT these days. having conducted over six
times as many strikes last year than AFT. As for “‘pro-
fessionalism,”” NEA continues to get the credit for en-
hancing professional standards, whereas AFT dghixgrs the
meat-and-potatoes. Independent research has found T
contracts cover more professional concerns than do NEA's>-
in addition, AFT research reports on such issues a- student
testing, bilingual education, mainstreaming .of handi-
capped pupils and other important topics are consistently
more relevant, timely and just plain usefu/ than anything
produced by NEA. Finally, AFT’s regular publications—
American Teacher and American Educator—have won
every award in their field for both content and appear-

ance.
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Q.

But NEA says that AFT hardly even cares about teachers
any more—that it's putting all its resources into organizing
other groups of employees. Is this true?

It is true that AFT is reaching. out to new jurisdictions,
including health care professionals and white-collar civil
servants, but the added strength coming from these new
members increases AFT’s abilitites to represent teachers.
Cranston teachers will very likely be hearing all kinds of
wild stories about AFT from NEA reps who are deter-
mined to block Cranston’s switch to AFT. NEA likes to
say, for instance, that AFT President Al Shanker is a ty-

-rant and a racist; that staff members dominate theédeu-

sion-making in AFT; that AFT has no money to ptowde
legal defense for its members; that AFT joined forcés with
the Right Wing to block the establishment of the new Ed-
ucation Department; that AFT’s affiliation with the AFL-
CIO hurts rather than helps teachers and education, etc.,
etc. But then, NEA wused to say that collective bargaining
was bad for teachers. The lies change over the years, but
the habit of lying remains the same. The- question you‘
should ask is, if everything NEA says ﬁbout the AFT is
true, why do teachers continue to turn 1o AFT gcross the
countz and why did NEA, according to its own.financial
report, /ose members in B5 out of 50 states during the
1979-80 school year?

. One last question. Is the switch to AFT taking place ac-
cording to proper and legal procedures, or are we being

rushed into this for any particular reason?

1

. We are making absolutely sure that proper procedures are

followed. For example, the Executive Board could have
changed our affiliation all by itself, without ratification
by the membership. Instead, the Board waived this pre-
rogative under the constitution and voted to place the issue
squarely before the members for a secret ballot vote. The
affiliation change in no way jeopardizes our legal rela-
tionship to the school committee, since the recognition
clause of our contract refers to the /ocal asssciation, not
to the state and national NEA. As for any ‘‘hidden
agenda’’ in the switch, it should be pointed out that the
CTA’s officers can only /ose money by supportmg it. Pres-
ident Dennis Neri, for example, currently receives $1.50
per member year as a stipend from NEA/RI; this subsidy
will disappear when we affiliate with AFT and R.I.F.T.

GOOD REASONS WHY CMEA SHOULD AFFILIATE

Q.

A.

ERIC
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WITH AFT

Why should the CMEA affiliate with any union, let alone
AFT?

In an era of hard times for municipal employees, small
independent unions like CMEA simply cannot afford the
economic research, the legal fees and the communications
expenses which go into bargaining and administering a
good contract. Also, on the theory that a public employee
union’s ability to win good contracts is only as good as its
ability to exercise political muscle. CMEA cannot function
effectively for its members without a big union’s help in
shaping a political action program.

. OK, so we need to be affiliated with a big union. Why

AFT?

Because AFT is the fastest growing, most democratic
union in the AFL-CIO and because it already represents

N

. First,

some 12,000 teachers and paraprofessionals in Baltimore
City school. By joining forces with the AFT in Baltimore.
we would have a solid bloc of 20,000 city workers all af-
filiated with the same union to deal with Mayor Schaefer
from a position of strength.

. What exactly is AFT promising to do for us if we decide

to affiliate with them?

AFT will lend its full resources and support to
CMEA’s battle to prevent or minimize layoffs. Second,
AFT will assign one of its National Representatives. to
work with CMEA for a period of one year following af-
filiagon. This assignment will #avolve helping CMEA
leaders and staff develop capabilities in such areas as ne-
gotiations, political action, communications and grievance
handling. Third, AFT will assign additional staff as
needed to carry out CMEA programs for upgrading work-
ing conditions, strengthening seniority rights, expediting
reclassifications and processing grievances. Fourth, AFT
will offer training opportunities to CMEA representatives

“at its Staff and Leadership College in Silver Spring, MD.

Fifth,- AFT will make available its full range of supple-
mental programs and benefits to CMEA’s members. The
AFT member benefits package inctudes low-cost group
insurance, significant discounts on travel and auto rental,
professional liability insurance and access to AFT’s Legal
Defense Fund for job-related legal problems.

. But Isn’t the AFT primarily a teachers hni()n? Why should

we get involved with teachers?

. AFT’s main mefmbership base is teachers and other edu-

cation personnel, but since 1977 the union has been or-
ganizing in new jurisdictions including heaith care and
state. and municipal employment. In the future, the AFT
will probably establish separate departments for K-12
teachers, college professors, nurses and health care work-
ers, state employees and municipal employees. But in the
meantime, CMEA members need not worry about teach-
ers telling them what to do or how to do it: CMEA will
be a separate local of AFT with its own officers and de-
cision-making process. The only difference is that CMEA
will be powerfully assisted in bargaining and lobbying by
a union which has demonstrated its expertise in the public

) sector.

. You say CMEA will be a separate local of the AFT, but

won't AFT still control us?

. No. One of the unique aspects of the AFT is the concept

of local autonomy. Locals establish their own dues, elect
their own officers, hire their own staff, make their own
decisions on contract demands and job actions and engage
in political activity according to their own principles and
without interference from the national union. Under the
AFT constitution, the national union. Under the AFT
constitution, the national union has no pdwer to place lo-
cals under trusteeship in the event that the nptional doesn’t
like what the local is doing.

Q. What about dues? How much will all (;/lhis cost us?

A. There will be no CMEA dues incrc;{e during 1980, but

CMEA will share the dues collected with AFT so that AFT
can cover the cost of affiliating CMEA with the local, state
and national AFL-CIO. Beginning in 1981, dues to AFT
would be $2.83 per member per month or one-half the

Publistied by The Bureau of National Affairs, Inc.
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dues paid by other AFT members. In September, 1983,
AFT dues would rise to $4.25 per month or three-fourths
of regular dues. After September, 1984, CMEA members
would pay full per capita dues to AFT. Local dues would
have to be set at requirements plus fund local programs.

. That still sounds like a lot of money. Is it worth it?

A. Yes. Numerous studies have shown that union dues are a

good investment in terms of the improved wages and
fringe benefits negotiated by the union. Generally speak-
ing, you get what you pay for in union representation:
low-dues operations tend to be weak and ineffective for
obvious reasons.

. Telt us a little more about AFT. What's its history .

A. AFT was founded in 1912 by a group of Chicago elemen-

tary teachers who were outraged by the failure of Chi-
cago’s businesses and banks to pay their property taxes in
support of schools. The Chicago group plus some other
locals received a charter from the American Federation of
Labor in 1916 and became the American Federation of
Teachers. With the advent of collective bargaining for
teachers, AFT grew rapidly from fewer than 100,000
members in 1960 to over 550,000 members today. Recog-
nizing that a large, diverse union could be more effective
for its members than a smaller, one-constisuency union,
the 1977 AFT convention authorized expansion of mem-
bership to include health care professionals and state and
municipal employees.

Published by The Bureau of National Affairs, Inc.
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OF DIGNITY AND DOLLARS

Teachers are professionals, but it's been apparent for decades that without union power, we
will never be compensated at a level which reflects our professionalism and commiitment.

In Wichita, teachers have witnessed a steady and dramatic decline in purchasing power over
the past several years. The decline is evident in the great numbers of people leaving the
profession and working second jobs to support their families. St. ..ng from a level which
was already too low, Wichita teachers have suffered over a 10 percent drop in purchasing

power over the past 5 years.

The WFT believes that teachers should not have to leave teaching in order to enjoy a decent
living standard, nor should we be forced to work nights and weekends in order to make
ends meet. Dollars are not the basis of personal and professional dignity, but dollars do

count.

The Wichita Federation of Teachers is committed to raising the saiaries of teachers to a
professional level through the collective bargaining process. We will seek an equitable across-
the-board increase as well as a Cost-of-Living Adjustment (COLA) clause as protection against
spiraling inflation. This has been a central concern of teachers in this city, and we give you
our pledge to address it in a meaningful way at the bargaining table.

... it’s time for a change!
VOTE x| WFT

WiCHITA FEDERATION OF TEACHERS, LOCAL 725
530 EAST HARRY
WICHITA, KANSAS 67211
262-0643 n
25
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WFT POSITIONS ON ISSUES THAT MATTER MOST

SCOPE OF BARGAINING: THE WFT APPROACH

One of the main problems of the Kansas Collective Negotiations Act is that it seriously limits
the scope of bargaining. Numerous matters which greatly concern educators have been taken
out of the scope of mandatory bargaining, and few school boards have been willing to
negohate over issues on which theyre nol forud to negotiate.

To compound this frustrating situoﬁgn, Knnsas courts have further limited baraining scope
by allowing local school boards to remove such matters as teacher evaluation, class size and

transfer rights from. the bargain‘ing‘foble.

It is the position of the Wichita 'Fo:demﬁon of Teachers and the American Federation of
Teachers that everything is bargainable and that particularly such concerns as class size,
evaluation and transfer — concerns which directly” impact teachers’ professional lives — -
should be negotiated rather than dictated by school management.

" We contend that these and other matters can once again be addressed in the Wichita con-

tract, and as your bargaining agent, we intend to address them. The courts have merely
held that school boards are not required to bargain on certain issues, such as class size,

evaluation and transfer.

As a responsible and community-supported bargaining agent, the WFT will negotiate and
enforce provisions on class size, evaluations and transfer policy which will begin to ease

some of the frustrations experienced by Wichita teachers.

...it’s time for a change!
VOTE x| WFT

WICHITA FEDERATION OF TEACHERS, LOCAL 725
530 EAST HARRY
WICHITA, KANSAS 67211
262-0643 ~
30
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AFFILIATION:
THE LABOR MOVEMENT HOLDS THE CARDS

As Proposition 13, the minimum competency movement and other recent developments have
shown, state and national lobbying is crucial to teachers’ welfare, since what is negetiated
locally can easily be taken away in the legislature without an effective lobbying program.

In this context, the WFT's AFL-CIO ties cannot bhe over-emphasized. Through our aoffiliation
with the 100,000-member Kansas State Federation of Labor, we have access to an established
and well-repected lobbying team in Topeke. Further, this affiliation gives us a communica-
tions link with some 200,000 voters all over Kansas who have a direct interest in quality
education.
As an example of the state labor federation's commitment to our needs, the WFT already
has commitment from the federation to make a major priority of revising the regressive
~ Collective Negotiations Act which severely limits the scope of teacher bargaining. Spear-
heading the WFT-labor effort in this and other fights will be the WFT president who is
registered as a lobbyist in Topeka.
Nationally, AFT's affiliation with the 14-million-member AFL-CIO means that AFT's legisla-
tive agenda enjoys far better chances of enactment than that of the isolated NEA. Because
of labor's backing, AFT successfully lobbied for the new concentration grant feature of Title |
which funnels a half-billion new dollars into districts with high numbers of disadvantaged
pupils; similarly, AFT fought successfully for greater participation of school systems in the
Comprehensive Employment and Training Act (CETA) and for more money for bilingual
education and education of the handicapped.
Teachers by themselves constitute a.major “interest group’ in political life, but in an era of
declining enrollments and intense competition for scarce resources, it is the united labor
movement which really holds the cards.

Affiliation or isolation: you decide.

..it’s time fora change'
VOTE [x] WFT

WICHITA FEDERATION OF TEACHERS, LOCAL 725
530 EAST HARRY
WICHITA, KANSAS 67211
262-0643
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VOTE AS IF YOUR LIFE DEPENDED ON IT —
IT DOES!

The ‘Kansas Collective Negotiations Act has a unique feature which gives.our local school
board two chances to run the schools without the benefit of union input. The law requires
that an organization must receive a majority of all teachers in the district — not just those
voting - — in order to become the bargaining agent for teachers.

There: w:ll be three choices on the ballot in the upcoming representation election: NEA-
Wichita, No Representative, and the Wichita Federation of Teachers. If none of these choices
achieves a Vote total equal to a majority of all teachers, there will be a runoff election between
the top two: choices. If a majority is not reached in the runoff, the school board wins by
default, since teachers will have no legal representative.

In this scenarié( teacher apathy equals board rule. Teachers who don’t vote are actually
voting for the bo'ard.

The WFT belleves that teachers will rally around an effective bargaining agent and give
WFT o mandate to bargain in the first electian. The current bargaining agent has frittered
away teacher goodwxll and support, so that it currently enrolls only one- third of Wichita’s
teachers as members. ‘Nevertheless, WFT believes that your professional future is too important
to jeopardize by failing to vote and risking the chance of no representation.

Protect your right to effective representation — VOTE!

...it’s time for a change!
VOTE X WFT

WICHITA FEDERATION OF TEACHERS, LOCAL 725
530 EAST HARRY
WICHITA, KANSAS 67211
262-0643
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COMMUNITY SUPPORT FOR QUALITY EDUCATION:
THE ALL-IMPORTANT ALLIANCES

One of the things that makes teaching se fi‘b;MIing today is the often-heard theme that
“the public doesn’t care” or “politicians aren’t: mferesfed" in the problems of the schools.

In Wichita, the isolation and meffecﬁwn.uof hachors working by themselves to change -
things became obvious during receﬁt sontroct full(s It was a painful and humiliating experi-
ence that no one wants to repeat.

How then to build needed brldges to lho wuder commumty" The Wichita Federation of
Teachers has an automatic tie to the sourtes of power and influence by virtue of its affili-
ation with the 15,000-member chhifu Labor Fedcruhon

The WFT is already one of the Iargest local unions ‘in the Labor Federation, and if teachers
elect the WFT as their bargaining agent, the Wichita labor movement is bound to take an
active interest in teachers and the schools. Not enly will labor backing add clout to the WFT's
bargaining demands, but labor solidarity will make the winning difference in the event that
~ the school board chooses to force a confrontoﬁon rather than negotiate in good faith. It just
makes good sense for teachers to be a part of the labor movement: After all, union members
are the taxpayers who plck up the tab and ﬂ'le parents of the children we seek to teach.

In addition to working with organized Iabof, the WFT is reaching out in other ways to the
larger community. The WFT’'s Community Action Committee, for example, is forming a city-
wide coalition on class size to mv.lﬂyuh the relationship between smaller classes and
educational achievement. This coallﬂﬂw Mll be vitally important in the fight to regain class

size language in our contract.

The point of the WFT's community. cllkmm is ﬂmph. teachers can't do it by themselves.
Teachers need friends, and that’s tht lcbor cfﬂliuﬂon and community outreach add up to

— friends you can count on.

..it’s time for a change'
VOTE WFT

WICHITA FEDERATION OF TEACHERS, LOCAL 725
530 EAST HARRY
WICHITA, KANSAS 67211
262-0643

£
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COMMUNICATION AND PARTICIPATION:
KEYS TO UNION EFFECTIVENESS

The Wichita Federation of Teachers ond the Amotican Federation of Teachers have been far
more effective than their NEA couitterparis in large measure because we fake our members
more seriously than does NEA. o

Too often  teachers’ orgurization ehaves exactly like school management in terms of secret-
iveness and bureaurracy. Everything must be done “through proper channels’ and with due
respect for the bureaucratic pecking order. ' The result is that the rank-and-file members stay
uninformed and uninspirec to tak: an active part in. organizational functions.

The WFT does everything posssible fo generate cnhigh level of membership involvement and
decision-making. WFT's tep executive officer, the union president, is elected by all the
members and accountable to the entire membership. - All meetings are open and all important
decisions on such matters as dues, policies, composition of the bargaining team, etc., are in
the hands of the general membenhip. '

AFT’s motto, coined by famed educater John Dewey, is ‘‘Education for Democracy, Democracy
in Education.” For AFT, .hose words have always represented a challenge to be taken

seriously.

In the Wichita Federation of Teachers:
e decisions are hammer:d out by consensus and unity, not handed down from on
high;
* “mass”’ meetings are truly mass meetings, not convocations of the faithful;
* members ine+i vshat’s going on at all times.

It's your organization and you should control it.

...it’s time for a change!
VOTE [x] WFT

WICHITA FEDERATION OF TEACHERS, LOCAL 725
530 EAST HARRY
WICHITA, KANSAS 67211
262-0643
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CHANGE
IS IN THE AIR

e 60 percent of APS teachers were
dissatisfied enough to sign ATF’s
card calling for an election

o ATF’s membérship jumped from
250 t0 1200 in just four months

¢ In the first three weeks of school,
over 300 teachers dropped their
ACTA membership

APS TEACHERS WANT
POSITIVE CHANGE!

On Oct. 11, YOU will make the difference.

Albuquerque Teachers Federation

Pr ofes‘sional Local 1420, AFT, AFL-CIO .

601 San Pedro, NE - Suite 202

make rm Albuquerque, NM 87108
th |

e | ﬁ/
difference. W 35
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PN LIVES ON IN BORDER STATES
In case anyone forgot, "PN" stands
tor Professional Negotiations, the
halfway house to collective bargain-
ing that NEA conceived in the late
1960s. Two years ago, Tennessee
got a PN law which mandated the
inclusion of supervisors in teacher
bargaining units and pegged the
number of management personnel
who could be excluded from the
unit to pupil enrollment in the
district. After the law’s enactment,
the TEA exec-sec justified this
peculiar arrangement with the state-
ment that “both groups are, first of
all, employees; specific job
assignments are secondary.” Now
Kentucky has followed suit with a
PN bill introduced in the General
Assembly by Gov. John Y. Brown,
the Kentucky Fried Chicken mogul
and mate of Phyllis George. To
assuage any anxiety in the public’s
mind as to what this bill might por-
tend, the Scott County Education
Association submitted to the local
newspaper a guest editorial which
declared:

The Kentucky Education Associa-
tion...is a professional organiza-
tion with membership open to all
educators, much like the
American Medical Association
with its membership open to doc-
tors. There has been a KEA and
an NEA for nearly a half century
but until now, no one has found
that it might benefit their cause to
call this organization-of profes-

sional educators a 'union.
(Georgetown, KY, Times, 1-17.80)

The article goes on io assure the
public that the PN bill prohibits
strikes and that, thankfully, the bill
“provides for final authority to lie in
the hands of the local board.
Neither teachers nor any outsider
will dictate to the board. They ac-
cept or reject any proposal of their
own:accord.”

The NEA brass in Washington say
they review all bargaining bills sub-
mitted by their state affiliates. Does
the Kentucky bill fulfill what NEA
Counsel Bob Chanin calls
“minimum standards’’ for teacher
bargaining?

MORE ON THE PURITY ISSUE The
NEA has predictably used the AFT's
decision to organize in new jurisdic-
tions as an opportunity to brand
AFT “the un-school union.” The
suggestion is that AFT can no
longer represent teachers effectively
because it is spending all its
resources going after health profes-
sionals and other non-teacher
employees. But imitation remains
the highest form of flattery, and it
turns out the NEA affiliates all over
the country are making their own
moves into new territory. We've
already reported on the Michigan
EA’'s attempts to raid state employee
units currently represented by ‘AFL-

CIO affiliates. Recent reports from
Minnesota indicate that that state’s
EA is preparing to do the same
thing under the guise of
“protecting’’ the state education
employees it already represents. As
reported in the St. Paul Ploneer
Press. the MEA’'s move into state
units is part of a coalition effort with
Teamsters Local 320 and an in-
dependent State Patrol group. The
coalition calls itself the Minnesota
Alliance of United Labor! In
Washington State, the EA also runs
a non-teacher division called the
Classified Public Employees
Association.

As for health care specilically,
there's no doubt that NEA is taking
an exceptional interest in what
AFT/FNHP is attempting to do.
When the colleciive bargaining
wing of the Rhode Island State
Nurses Association was shopping
around fer a union alfiliation last
fall, the R.1. EA was among the
organizations making a sales pitch.
That nurse group is now the R.I.
Federation of Nurses and Health
Professionals. And in a recent
organizing drive by an independent
health care union at a Marshfield,
W1, hospital, hospital management
charged that the effort was being
bankrolled with a $35,000 “loan”
from the Wisconsin EA. While the
independent union denied getting
help from the EA, its spokesman ad-
mitted that the EA was “one of a half

ADDRESS CORRESPONDENCE TO: PETER LAARMAN, AFT ORGANIZING DEPARTMENT, 11 DUPONT CIRCLE, NW, WASHINGTON, DC 20036.
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LOCAL AUTONOMY IN THE AFT
You Control Your Union

The tradition of local autonomy
within the AFT is one of the
union’s proudest boasts. While
most unions, including AFSCME,
have constitutional provisions
permitting the parent union to
direct the activities of its locals
and/or force compliance with na-
tional union policies, the AFT con-
stitution is free of such language.
In addition, no AFT local or state
federation can be placed under
trusteeship (or ‘‘administrator-
ship’’ as AFSCME terms it) for
failing to do the national union's
wishes. g

In simpler terms, this means
that when SEA affiliates and
receives.a charter from the AFT,
the power to make decisions will
stay with SEA in New Jersey.

Some examples of the impor-
tance of local autonomy:

DUES
Provided you maintain your
AFT affiliation by transmitting

AVEL

minimum per capita dues, the
dues level you establish fcr SEA is
up to you—AFT won't tell SEA
how much monsey it should raise
and spend for its own operations.

POLITICAL ENDORSEMENTS
AY¥T locals endorse and support
their own candidates for local,
state and national office. The na-
tional AFT endorses candidates
for national office, but its en-
dorsements rarely conflict with
state and local choices and do not
supersede the latter in any case.

HARASSMENT

Your AFT local or state federation
cannot be harassed or punished -
for supporting the ‘‘wrong’’ can-
didate or candidates for internal
ATFT offices. In other unions, fail-
ing to support the party in power
can somsetimes result in cuts in
assistance and services or esven in
unwelcome audits and other
harassment of the local.

IT MAKES SENSE.
IT WORKS.
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POLITICAL ACTION
COFE Holds the Cards and
AFT Holds the Key

In today’s world of scarce
public resources, no public
employee union can survive
without a highly organized
political action program. Politics
has become an extension of collec-
tive bargaining: a union can make
no real progress at the bargaining
table unless it has the votes to ob-
tain funding from the legislature
or local government body.

In New Jersey, politics from the
governor’'s mansion on down is a
highly developed, highly
sophisticated process. All the peo-
ple who oppose state spending
programs and public employee
unions are well-represented.
Leading the fight to defend
unions and their interests (as well
as the interests of consumers and
people in need) ig the N.J. AFL-
CIO’s Committee on Political
Education (COPE). COPE is a coor-
dinated, computerized effort by
AFL-CIO uniong to inform

AL

7/

members of issues affecting them
and to generate money and sup-
port for pro-union candidates.

A major consideration in SEA’s
decision to affiliate with a na-
tional union should be access to
and participation in the state-level
COPE effort. COPE participation
can potentially doubls or triple
SEA’s political influence. Unfor-
tunately, New Jersey AFSCME is
not affiliated with the AFL-CIO in
N.J. and thus does not participate
in COPE or in the labor federa-
tion’s Public Employee Commit-
tee, a group which presses for
public employee legislation in
Trenton. ’

In short, AFT affiliation gives
you the political and legislative
clout you need. AFSCME affilia-
tion does not, since AFSCME
prefers to play its own political
game outside of the AFL-CIO. You
decide which is best for you.

IT MAKES SENSE.
IT WORKS.
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ECONOMIC RESEARCH
AFT Has the Expertise

How do you bargain with amr funding sources which the state

employer who says he’s broke 1tsélf may not be aware of.

and manipulates the media to USE OF ECONOMIC DATA

ma&kq your umgln ;.ppea.r greedy  The AFT Economic Research team

a.nT irresponsible b conducts workshops for affiliates’
hat’s the dilemma faced by bargaining teams on the use of

public employee unions today 88  yhg Congumer Price Index (OPI)
budgets are slashed and Proposi- 54 other economic indicators in

tion 13-inspired movements v
spread across the country. Win- developing contract proposals.
ning a decent settlement for TAX STRUCTURE ANALYSIS
public employees has never been AFT has prepared-materials inter-
tougher. preting the impetus behind the ’

Fortunately, the AFT antici- tax-limitation movement and link-
pated the dilemma and equipped ing the movement to a regressive
its Department of Economic tax structure in most states.
Research to provide critically These materials are invaluable to
needed research capability for the public sector unions such as SEA.
use of affiliates. which seek progressive tax

, reforms.
AFT’s economics experts can SEA’can do the job of represen-

assist SEA in the following areas: tation which its members expect

it to do, but only if SEA becomes

BUDGET ANALYSIS as sophisticated as the State of
AFT’s professional staff can take New Jersey in understanding
a.pa.rt. the state budget item by where the money comes from and
item, projecting revenues and where it goes. That's where AFT

outlays and identifying federal comes in.

H}ﬂ IT MAKES SENSE.
IT WORKS. |
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GOMMUNIOATION S
AFT Tailors Programs
To Meet Your Needs

In an electronic age, interest
groups can’t get their messages
across without some familiarity
with the world of mass media.
Even a group’s own members
won't identify with the organiza-

tion in the absence of a first-rate

internal and external communica-
tions program.

in New Jersey, SEA needs help
in winning support for its pro-
grams and demands because the
public simply doesn’t understand
the contributions which SEA
members make to the state’s
economy. Citizens tend to perceive
state employees as a drag on the

- gconomy rather than as a produc-

tive, vital force in making New

Jersey a desirable place for
businesses to locate.

AFT can help turn these percep-
tions around through a carefully
planned and budgeted program of
public relations. AFT’s public
relations and publications staffs
understand how the media work
and how an organization like SEA
can take advantage of numerous
free publicity opportunities as
well as paid advertising. A¥FT also
stands ready to assist SEA in ex-
panding and strengthening inter-
nal publications at the chapter
and state level. '

AFT speaks your language and
helps you translate it for the out-
side world. It’s a service you can't
do without.

N IT MAKES SENSE.

IT WORKS.
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STAFF AND

e

LEADERSHIP TRAINING
AFT Offers a Traveling College

The heart of every effective
organization is people, and unions
are no exception. To do its job in
an increasingly hostile public en-
vironment, SEA needs the most
expert and highly trained leaders
and staff employees it can get.

Since 1975, the AFT has been
assembling a Staff and Leadership
Development Program which is
unique among American unions.
The program now has twenty-five
units of instruction available for
locals, groups of locals and state
federations. Units vary in length
from one-half day to three days,
and each unit is subdivided into
sessions ranging frcm one-half
hour to four hours, thus allowing
for maximum flexibility in
scheduling. .

The theory of the AFT program
is ‘‘train the trainer,’’ meaning
that state-level leaders and staff
are put through an intensive
course at the George Meany

AL

2

Center for Labor Studies in Silver
Spring, MD, so that they in turn
can lead workshops within their
home state. In addition, AFT staff
members are available to lead on-
site workshops at the request and
direction of large groups such as
SEA.

Topics of study include gover-
nance and administration of local
unions, internal communications,
membership recruitment, prepa-
ration for bargaining, negotia-
tions, grievances and arbitrations,
lobbying, history of the labor
movement, strikes and action pro-
grams, budgst a..alysis and
steward skili development. Role-
playing and otiier participatory
techniques are used to make the
training sessions as stimulating
and realistic as possible.

Training: it’s the future of
unionism, and AFT is leading the
way.

IT MAKES SENSE.
IT WORKS.
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CITIZEN-LABOR COALITIONS
AFT Provides the Access

The AFT is a founding member
and leading spirit in the
AFL-CIO’s Public Employee De-
partment (PED) which now com-
prises 33 national unions with a
combined membership of over two
million. The PED’s role is to coor-
dinate public employee interests
and activities within and without
the labor movement. Some 70
Public Employee Committees sup-
plement and parallel PED’s func-
tions at the state and local levels.

The passage of Proposition 13 in
California in June of 1978
spurred PED into a massive effort
to counter similar tax-slashing
movements around the country.
With PED and the AFT providing
most of the impetus, a coalition of
labor and consumer groups called
Citizens for Tax Justice was
formed in February, 1979.
Operating with the full support of
the AFL-CIO, Citizens for Tax
Justice has generated the best
available research on the tax
limitation moverr.ant and has
developed action plans to channel

the swelling tax revolt in the
direction of progressive tax
reform. In addition, the coalition
has targeted special activities-for
states which will face Proposition -
13-type referendums in 1980. '

New dJersey is not immune to
the anti-tax, anti-public employes
virus which first surfaced on the
West Coast, and SEA stands to
benefit enormously from tapping
into the resources of both the
Public Employee Department and
Citizens for Tax Justice. AFT af-
filiation would provide precisely
this access. AFSCME, on the other
hand, is not a part of the PED. In-
stead, AFSCME runs itg own pale-
imitation of PED with the involve)
ment of groups outside of the
labor movement.

Can SEA afford not to be in the
mainstream of public employes
resistance to Howard Jarvis and
his many supporters? The deci-
sion is up to you.

\Ef| IT MAKES SENSE.
IT WORKS.

Published by The Bureau of National ~ffairs, Inc.
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BARGAINING UNITS

Significant agency and court decisions defining bargaining
unit membership are highlighted below:

» The Connecticut State Board of Labor Relations ruled
that the manager of a vocational education center qualified
as a bargaining unit member as soon as he was assigned teach-
ing responsibilities. The Hartford School Board was found
guilty of an unfair labor practice and ordered to stop nego-
liating a separate contract with the center manager. (GERR
847:21, Hartford Board of Education and Hartford Federa-
tion of Teachers, No. TPP-4655, Decision No. 1840, Dec. 21,
1979).

» Teacher interns do not share bargaining unit status with
professional full-time and part-time teachers because they lack
the same ‘‘community of interest,”’ the Wisconsin Employ-
ment Relations Commussion ruled. (GERR 877:14, Arrow
head Schoo! District and Arrowhead United Teachers Orga-
#ization, No. 1V, 24611, MEA-1668, Decision No. 17213-B,
June 12, 1980).

» Membership within the bargaining unit turns upon the
expectation of continued employment, the Commonwealth
Court of Pennsylvania held, affirming a lower court’s inclu-
sion of support personnel in a unit represented by the AFT
but reversing the inclusion of CETA employees who would be
terminated when federal funding ran out. Employees respon-
sible for security of schoo! property with minimal mainte-
nance duties were characterized as “‘guards’’ excluded from
the bargaining unit by state law. (Erie County Area Voca-
tional-Technical School v. Pennsvivania Labor Relations
Board. Nos. 1014 and 1155 C.D. 1979, June 27, 1980).

» A school board must negotiate the subcontracting of
custodial services which results in net loss of jobs to the bar-
gaining unit following demand by the union, and must cease
all subcontracting until negotiations end in agreement of im-
passe, the Massachusetts Labor Relations Commission held.
(GERR 839:10, Franklin School Committee v. American Fed-
eration of State, County, and Municipal Employees Council,
No. MUP-3206, July 18, 1979).

» The Tennessee Attorney General issued an advisory
opinion ruling that a board of education may suspend nego-
tiations with an incumbent union pending a decertification
election after being presented with a decertification petition
by asserting its good faith belief that the union no longer rep-
resents a majority of the bargaining unit employees. In other
advisory opinions, the Attorney General ruled that any
changes in salary, benefits, or education policy imposed dur-
ing negotiations and detrimental to teachers not mandated by
changed conditions independent of the bargaining process are
suspect as unfair labor practices. (GERR 839:15, Nos. 45, 48,
and 49, August 21 and Sept. 25, 1979).

» » L] » »

The Hawaii State Teachers Association has entered a peti-
tion, over the opposition of the state’s Department of Edu-
cation, before the Hawaii Public Employment Relations
Board to extend union membership to part-time and substitute
teachers and diagnostic/prescriptive workers in another unit.

»

A Pennsylvania arbitrator upheld a school district’s au-
thority to hire a non bargaining unit member as high school
coach after reviewing the applicants’ relative qualifications,
determining that the district did not bind itself in the contract
to fill all professional vacancies with bargaining unit mem-
bers, and finding no such established past practice. (74 LA
627, In re West Mufflin Area School District and West Muf-
flin Federation of Teachers, March 17, 1980).

ELECTION ACTIVITIES

Declaring that it will not censor union election material for
misrepresentation, as opposed to threat, coercion or promise
of benefits, the Michigan Employment Relations Commission
ruled that the Teamsters had had ample opportunity to reply
to a misrepresentarion in a rival union campaign literature is-
sued the weekend before election implying that the Teamsters
would double union dues. (GERR 853:26, City of Detroit and
Teamsters Local 214 and Detroit Assaciation of Educational
Office Emplovees and Detroit Federation of Teachers, No. R
79 B-79, Jan. 21, 1980).

The Michigan Employment Relations commission ruled
that changes in organizational structure and procedure un-
dertaken in the guise of a teacher union reaffiliation effec-
tively changed the identity and control of the bargaining agent
so as to require a formal election supervised by the commis-
sion. (GERR 880:25, L 'Anse Creuse Public Schools and
Michigan Education Association Local 1, No. C79 B-47, June
12, 1980).

ROLE OF NEGOTIATORS

School districts and teacher unions can materially advance
their respective positions by intelligent strategy and manipu-
lation of the negotiating process.

In the September 1980 issue of the American School Board
Journal, arbitrator and school board consultant Myron Lie-
berman advises school boards on utilizing the fact finding
procedure to their advantage.

Noting that fact finding reports are traditionally prounion
and often make recommendations ‘‘abhorrent to the good of
school governance,’’ Lieberman reminds school boards that
fact finding is in most states only advisory and does not bind
either party. The school board should publicize in advance its
intent not to be bound by the report, along with statistics
showing how many times}act finding recommendations have
been rejected throughout the state by both unions and school
boards.

According to Lieberman, the union has more credibility to
lose by rejecting a fact finder’s report that supports the school
board and thus may announce its intent to be bound by any
report to be issued and attempt to trap the school board into
committing itself also. The board should clearly state its re-
fusal to adhere to the report and stick to its guns.

Furthermore, the school board should emphasize the im-
portance of the fact findr’s rationale over the result, putting
the fact finder on notice to furnish persuasive arguments if it
decides against the board. In Lieberman’s view, the union is
much more dependent on a favorable report than the school
board; therefore, the school board does not risk its credibility
by downgrading the prestige of the fact finding report. How-
ever, the schoa! board should avoid antagonizing the fact
finder and should be firm without creating the impression that
it is predisposed against the fact finder. (GERR 883:14).

Copyright © 1980 by The Bureau of National Affairs, Inc.4 3



Q

ERIC

Aruitoxt provided by Eic:

COLLECTIVE BARGAINING

\\ 41:443

CITIZEN INVOLVEMENT

Citizen participation in the teacher bargaining process ison
the increase, as evidenced by the following suits brought under
sunshine laws.

Sunshine Laws

Following Florida’s lead, several states have passed laws
requiring that certain aspects of public-school governance,
collective bargaining, and finance take place in public. Two
state appeals cases deciding disclosure issues under sunshine
laws are analyzed below:

» The Supreme Court of Georgia ruled that school boards
may meet in unofficial sessions ¢losed to the public either im-
mediately before or after official open meetings to discuss ex-
cepted topics enumerated in the Georgia sunshine statute such
as investigative activities, deliberations, consultations with
counsel and take private election votes to be published despite
the state Constitution requiring that all official school board
meetings be open to the public and listing no such exceptions.
(Deriso v. Cooper, Nos. 35983, 359* 3, April 29, 1980).

» In a nonteacher case, the First Department of the New
York Supreme Court upheld a subpoena issued by the New
York City Comptroller for the corporate and financial records
of a pupil transportation contractor in connection with an
audit of the city-wide pupil transportation system on the
grounds that the materials sought bore a reasonable relation-
ship to the inquiry, but limited the documents issued to more
recent years absent a showing of the need for the earlier doc-
uments. (Parochial Bus System, Inc. v. Goldin, No. T686N,
April 29, 1980).

Citizen Voting and Public Opinion

Citizens voiced the': views on teacher employment issues in
the following referendum vote and public opinion poil:

» Challengers of a Connecticut school dic .ict contract
awarding teachers a 9.86 percent pay increase failed to call out
fifteen percent of the voters required to validate a referendum
seeking to vacate the contract as too costly. The 10 percent
of the electorate who cast ballots approved the :eacher con-
tract by two to one. (GERR 856:28).

» A majority of those queried in a porthern Michigan poll
approved of giving teachers and other public employees the
right to strike, with the vote running almost even between men
and women, and only two age groups within the total—51 to
65 and over 65 year-olds—opposing strikes for public em-
ployees. Several measures granting varying degrees of strike
rights are currently pending before the Michigan state legis-
lature. (GERR 867:32).

Parent Involvement

Parents formed groups to end or avoid teacher strikes in
several communities:

» In the incident with perhaps the highest degree of citizen
involvement, a Pennsylvania parent group formed to pressure
the teacher union and the Greensburg-Salem Board of Edu-
cation to resolve an almost four-week strike filed an inde-
pendent injunction in the Westmoreland County Court to end
the strike. The court did not order the teachers to cut off the
strike but only enforced that portion of the complaint which
called fo- continued negotiations. School district officials dis-
liked the parent group's interference because the district was
preparing its own injunction which officials believed had a
greater chance of success. A contract settlement was reached
following eight days of negotiations under the supervision of
the julige.

» The Lexington School for the}b{lf in New York City
was reportedly the target of a protest in October 1979 by par-
ents and students siding with striking teachers whose state-
paid salaries were inadequate because slated to those of a state
school for the deaf in upstate New York, with both the state
and the Lexington school refusing to pay the teachers the dif-
ferential in cost of living.

» Parents angered at a continuing teacher strike in Saddle
Brook, New Jersey reportedly gathered outside closed school
board meetings and waged a sit-in at a public school to pres-
sure a settlement to the strike in October of this year.

> A silent all-night vigil to be held outside the site of
teacher-school district negotiations was reportedly planned by
a Kentwood, Michigan parent group to promote an end to a
10-day strike of teachers and bus drivers.

» In Sierra Vista, Arizona, a parent group concerned over
a teacher strike due to union-school dispute over interpreta-
tions of the contract has initiated a school board recall to get
the conflicts resolved.

Student Involvement

» The students who had the greatest impact on teacher-
school district ucgotiations were those of Teaneck High
School in Teaneck New Jersey, whose student newspaper
sponsored a public forum in September 1980 in which district
and union officials discussed bargaining snags. The forum was
broadcast locally over cable television and credited with help-
ing to prevent a threatened strike.

» By contrast, a few students of the Marana High School
in Marana, Arizona were unsuccessful in their efforts in Feb-
ruary 1980 to organize an association to support teacher de-
mands which were resolved without a strike.

» In Trenton, New Jersey a teacher strike triggered viol-

ence among junior and senior high school students reportedly -

resulting in the arrest of ahout 15 pupils for fighting and van-
dalism. '

SCOPE OF NEGOTIATIONS

Contested subjects of collective bargaining gave rise t0
much litigation over the year.

Mandatory Subjects

Court and agency rulings mandating negotiation of certain
topics are listed below:

» The New Jersey Superior Court held that procedural
safeguards concerning employee evaluations are mandatorily
negotiable, affirming an order of the Public Employment Re-
lations Board and remanding the case for arbitration. (GERR
879:20, Board of Education of the Borough of Fair Lawn v.
Fair Lawn Education Association, 417 A2d 76, June 2, 1980).

» Insurance premiums were ruled a mandatory subject of
collective bargaining by the Massachusetts Supreme Court,
even where the result might require legislative implementation.
(School Committee of Medford v. Labor Relations Commis-
sion, Mass. Adv. Sh. 1980, p. 687, March 10, 1980).

» The California Court of Appeals ruled that school
boards must bargain on proposals affecting salaries for var-
ious employee classifications, but are not required to negotiate
on salary changes which do not alier the relation of job clas-
sifications within an occupational group. (GERR 859:24, Son-
oma County Board of Education v. Public Employment Re-
lations Board, Civ. No. 45339, Feb. 28, 1980).

» Applying the test for proper subject of negotiation as
degree of interference with educational policy making, the
Massachusetts Supreme Court upheld an arbitrator’s decision
requiring the Boston School Committee to consult with the
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teachers union before imposing elementary school final ex-
ams. (103 LRRM 2303, School Committee of Boston v. Bos-
ton Teachers Union, May 11, 1979).

» Contracting out of bus services qualif =5 is a bargaining
subject under Minnesota state law as a term or condition of
employment, the Minnesota Supreme Court ruled. The court
determined that the union did not waive making a claim of
unfair labor practice by failing to demand negotiation where
it was not given sufficient notice of the decision to contract
out. (102 LRRM 3004, General Drivers Union v. Independent
School District, No. 269, Aug. 24, 1979).

» A school district’s early retirement program constitutes
a topic of mandatory bargaining in the categories of wages or
procedures for staff reduction, the lowa Public Employment
Relations Board decided. (GERR 854:23, Fort Dodge Edu-
cation Association und Fort Dodge Community School Dis-
trict, No. 1474, Dec. 21, 1979).

» The Oregon Employment Relations Board, noting that
matters affecting employment conditions are mandatory bar-
gaining subjects while matters affecting education policy, such
as student discipline are permissive, ordered negotiation on
union proposals on discipline of students so related to teacher
safety that they heavily affected teacher employment condi-
tions. The Board found that fairness procedures giving teach-
ers notice and opportunity to protest discipline procedures
also required. negotiation. (GERR 850:15, Lincoln County
Education Association v. Lincoln County School District, No.
C-64-78, Dec. 28, 1979).

» The California Public Employment Relations Board de-
cided that length of instructional day, preparation time, and
rest periods comnpris2 mandatory topics of negotiation because
related to hours of cinployment. (GERR 880:18, San Mateo
Elementary Teachers’ Association and San Mateo City School
District, No. SF-CE-36, Decision No. 129, May 20, 1980).

The New Jersey Public Employment Relations Commission
handed down several cases mandating negotiation mvolvmg

» Changes in salary payment dates;

> Estabhshmg working days in excess of the 180 day min-
imum for receiving state aid;

» Grant or denial of sabbatical leave. (GERR 845:25):

» Decisions to reassign administrative and personnel duties
in emergency strike situation, undertaken or continued after
strike has ended;

» Creation of non-binding liaison committee to discuss
matters not in themselves terms or condens of employment;
and

» Scheduling of an after-school tcacher workshop. (GERR

835:19).

Permissive Subjects

The following cases defined permissive subjects of negoti-
ations between school districts and teacher unions:

» Th: 1ype of postgraduate hours qualifying a teacher for
advancement was determined a permissive subject of bargain-
ing by the Iowa Supreme Court, because it relates to the public
employer’s exclusive right to hire and fire based upon indi-
vidual teachers qualifications. The court upheld an lowa Pub-
lic Emplovment Relations Board ruling overturned by a lower
court. (GERR 863:25, Charles City Education Association,v.
Public Employment Relations Board, No. 38/63463, April 23,
1980).

& The Supreme Court of North Dakota interpreting the
state's Teachers’ Representation and Negotiation Act, con-
cluded rhat the Act was too ambiguous to mandate negotia-
tion on subjects other than salary, hours, formulation of
agreement, binding arbitration, and interpretation of existing
agreements. Class size, reduction in force procedures, teacher

input into curriculum, teacher evaluation, transfer, and work
year schedule, which the court had specifically been requested
to rule on, were held permissive items of negotiation. (Fargo
Education Association v. Fargo Public School District, Civ.
No. 9168-A, March 13, 1980).

Non-negotiable

Two significant court decisions flatly denied negotiation of
subjects deemed outside the scope of collective bargaining:

» The appellate division of the New Jersey Superior Court
ruled that individual religious leave days cannot be granted
without a deduction of personal leave, vacation time, or pay.
Because such leave would violate constitutional prohibitions
against the establishment of religion and would constitute a
benefit not possible for nonreligious employees, the court
found the issue not arbitrable or negotiable. (GERR 879:19,
Hunterdon Central High School Board of Education v. Hun-
terdon Central High School Teachers’ Association, No. A-
4607-78, June 19, 1980).

» The Massachusetts Appeals C. urt, while holding initial
teacher appointments outside the scope of collective bargain-
ing, ruled that school authorities must follow their posted
qualifications in filling job vacancies. (GERR 875:25, School
Committee of New Bedford v. New Bedford Education As-
sociation, May 30, 1980).

* % W o o

In several rulings the New Jersey Public Employment Re-
lations Committce delineated impermissible bargaining sub-
jects;

» Assignment of physical education teacher to coach bas-
ketball team, despite increase in hours without compensation;

» Discretion of board of education to grant or deny ex-
tended sick leave as provided by statute. (GERR 845:25);

Refusal of teacher transfer request; and

» Requirement that teachers identify and refer students

who may need special learning attention. (GERR 835:19).

* % 5 ¥ %

The Kansas Supreme Court ruled extensively on scope of
negotiation in a case which was ultimately dismissed because
the union and school district signed a contract in the mean-
time.

The court mandated negotiation on the foilowing disputed
items: reproduction of negotiation agreements, payroll de-
ductions, preparation time, attendance at faculty meetings
and access as of right to all information concerning school
district financial resources. ®

Certain proposals were found permissive subjects of bar-
gaining: assignment and transfer, teacher evaluation, teacher
load including class size, paraprofessional aides, specific
school calendar beginning and ending dates, assignment and
equipment storage for travelling teachers, and incidental con-
venience items for the teacher union, such as use of bulletin
board and opportunity to rent equipment.

The court prohibited negotiating an exclusivity clause for
the union, because preempted by state law. (GERR 866:17,
National Education Association-Kansas City v. Unified School
District, No. 50, 403, April 5, 1980).

CONDUCT OF NEGOTIATIONS

Several court and agency decisions governing the conduct
of negotiations are detailed below:

» In a consolidated decision of five cases, the California
Public Employment Relations Board ruled that school dis-
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tricts may not freeze automatj¢ longevity and qualification
increases on the ground of fipancial adversity during contract
negotiations. Such a freeze/constitutes an unlawful failure to
bargain in good faith, theiboard ruled, requiring retroactive
reinstatement with interestj (GERR 866:19, California School
Employees Association v/Davis Unified School District et al,
No. 116, Feb. 22, 1980).

» The Pennsylvastia Supreme Court ruled that a school
district may not unjlaterally change the terms and conditions
of employment, in Yhis case the grievance procedures, while
union members were}at work without a contract and negoti-
ations had not reached an impasse concerning the matter
unilateraily changed by the district. (GERR 828:22, Pennsyl-
vania Labor Relations Board v. Williamsport Area School
District, Nos. 574 and 575, Oct. 1, 1979).

» During a lawful strike, a school district cannot offer in-
dividual contracts with a return to work deadline to striking
teachers, the Supreme Court of Montana ruled, finding the
Billings School District guilty of an unfair labor practice in
its attempt to interfere with the employees’ right to engage in
concerted activities. (GERR 847:14, Board of Trustées of Bill-
ings District No. 2 v. State of Montana, Supreme Court of
Montana, No. 14653 December 24, 1979).

» During the course of collective bargaining, a school
board may offer binding contracts to individual teachers, the
Idaho Supreme Court ruled, but the contracts are moditied
by the applicable terms of any trade agreement resulting from
negotiations then in progress. (27 Idaho Capital Report, No.
37, Buhl Education Association v. Joint School District No.
412, No. 12504, March 3, 1980).

» The Pennsylvania Labor Relations Board ordered the
Richland School District to enter into collective bargaining
with the newly certified Richland School Service Personnel
Association despite the existence of a ratified agreement with
an incumbent teachers’ union. (GERR 857:16, Pennsylvania

Labor Relations Board v. Richland School District, Nos. -

PERA-C-12, 946-C, C-13, 095-C, March 12, 1980).

ARBITRATION OF DISPUTES

From year to year, it is difficult to spot trends in the ar-
bitration of disputes because the resofution on controversy so
often depends on the particular fact situations in local collec-
tive bargaining agreements. However, one issue is always at
the cutting edge of dispute resolution—arbitrability. What
appears to be a simple legal principle—only those matters de-
tailed in collective bargaining agreements are suitable for ar-
bitration—turns out, year after year, to be the source of an
increasing amount of litigation:

Arbitrability Upheld

Following arc several state supreme court decisions that
upheld the authority of an arbitrator to decide a dispute in-
volving teachers:

» The Maine Supreme Court upheld an arbitrator’s finding
that nonrenewal of an extra-curricular employment contract
without *‘just cause’” constituted an arbitrable grievance un-
der the collective bargaining agreement and refused to review
the arbitrator’s award reinstating the employee. (102 LRRM

2396, Westbrook School Committee v. Westbrook Teachers

Association, No. 2116, July 19, 1979).

» The New Jersey Supreme Court upheld an arbitrator’s
award of two hours pay to teachers for extra time worked the
day before Thanksgiving on the technical ground that the
school superintendent had failed to decide the teachers’ griev-
ance in a timely fashion. The court held the case arbitrable
because it constituted a negotiable hours-worked issue. (GERR
852:21, Board of Education of Woodstown-Pilesgrove .

Woodstowi-Pilesgrove Regional Education Association, Feb.
4, 1980).

» The North Dakota Supreme Court ordered arbitration
of a schooi district rule, instituted after negotiations had been
completed and the contract signed, which required daily hall
monitoring by teachers in place of bargained-for preparation
time. (GERR 842:20, Grand Forks Education Association v.
Grand Forks Public School District, Civ. No. 9623, Oct. 23,
1879).

» A school district commits a unilateral change in em-
ployment terms and conditions constituting an unfair labor
practice when it refuses to submit a grievance to arbitration
even afler expiration of a contract, the Pennsylvania Supreme
Court held. (103 LRRM 2299, Pennsylvania Labor Board v.
Williamsport Area Schuol District, Nos. 574 and 575, Qct. 1,
1979).

» In another case, the Pennsylvania Supreme Court upheld
an arbitration decision sustaining an agreement based upon
past practice of the school district and the teachers’ union,
which had been modified by an oral agreement of both par-
ties, where the written contract was silent on the integration
of subsequent agreements. {(Ringgold Area School District v.
Ringgold Education Association. No. 72-1979, May 2, 1980).

» A teacher claim that imposition of extra duties by the
schoo] board violated the collective bargaining agreemen
must be submitted to arbitration under a broad arbitration
clause, the New York Court of Appeals ruled. (103 L.RRM
2902, Wyandanch Union Free School District v. Wyandanch
Teachers Association, No. 393, Oct. 11, 1979). “

» The New York Court of Appeals also mandated arbitra-
tion of « claimed violation of the disciplinary provisions of
the collective bargaining agreement, despite the ambiguity of
the scope of the substantive provisions, which would be a
question of interpretation for the artitrator. (103 LRRM
2903, Board of Education, Lakeland v. Barni, No. 27, Feb.
12, 1980).

in lower court decisions from New York:

» The New York Supreme Court ordered arbitration of a
grievance alleging school district noncompliance with evalu-
ation procedures established in the collective bargaining agree-
ment. (102 LRRM 3016, Oneonta City School District v.
Oneonta Teachers Association, July 5, 1979).

» A teacher complaint that her summary evaluation con-
travened the collective brgaining agreement qualifies as an
arbitrable grievance, the New York Supreme Court held,
overturning a lower court stay of arbitration. (102 LRRM
2600, Board of Education of the Clarkstown Central School
District v. Jones, May 7, 1979).

» In another case, the New York Supreme Court ordered
arbitration to interpret a contract clause requiring the hiring
of teacher aids “‘within budgetary allocation’' where there was
no budgetary aliocation made for teacher aids. (102 LRRM
2742, Gadbow v. American Arbitration Association, April 6,
1979). 3

» Reinstating an arbitration award ordering part-time
teachers to be advanced one full salary step in conformance
with past practices, the Pennsylvania Commonweaith Court
held that the arbitrator properly found the grievance arbitra-
ble and correctly considered the school district’s past practice
to clarify ambiguous language in the contract. (102 LRRM
2642, Shippensburg Area Education Assc ciation v. Shippens-
burg Area School District, April 20, 1979). )

Appeals courts often must decide not only whether an issue
is arbitrable, but whether an arbitrator exceeded his or her
authority in making an award.
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Lawful Awards

» The Alaska Supreme Court affirmed an arbitrator’s au- -

thority to award money damages to compensate a teacher for
time spent preparing an unfamiliar course to which the school
district assigned her in violation of the callective bargaining
agreement. (GERR 860:28, Board of Education, Fairbanks
North Star Borough v. Ewig, No. 4353, March 21, 1980).

» The Minnesota Supreme Court outlawed unilateral mod-

. ifications or amendments to arbitration awards even where the

result of good faith mistake, and ordered strict adherence to
statutory filing deadlines. (GERR 837:23, Crosby-Ironton
Federation of Teachers v. Crosby-Ironton School! District,
No. 314, Oct. 12, 1979).

» The subsequent appointment of the arbitrator as Hear-
ing Officer for the School district does not justify vacating the
arbitrator’s award on the basis of an inference of conflict of
interest where there is no claim or proof of actual bias favor-
able to the school district, the New York Court of Appeals
ruled. (/n the Matter of Harvey S. Kornit, No. 107, March
20, 1980). .

» An arbitrator’s decision that an unfair evaluation of a
teacher be expunged was a proper grievance remedy, the
Maine Supreme Court held. (Kittery Teachers Association v.
Kittery School Committee, No. 2309, April 16, 1980).

» The Maine Supreme Court also upheid an arbicration
award of reinstatement with back pay to a teacher whose con-
tract was not renewed in contravention of an expired contract
requiring ‘‘just cause,’’ where negotiation ground laws pro-
vided that successor agreement would take effect from date
of expiration of the former contract, and the successor con-
tract continued the re .irement of ‘‘just cause'’ for nonre-
newal of contract. (102 LRRM 2393, Caribou Board of Ed-
ucation v. Caribou Teachers Association, No. 2088, June 19,
1979).

Excessive Awards

In several i1 .1ances, however, courts ruled that an arbitra-
tor exceeded his or her authority in the remedy or type of
award granted:

» The Maine Supreme Court ruled that an arbitrator ex-
ceeded his authority under the collective bargaining agreement
in ordering the school board to negotiate with the teachers’
union before changing the deployment of specialist teachers
and that ‘ne arbitrator properly determined the arbitrability
of the issue. The court remanded the case to the arbitrator to
decide whether the board breached the contract providing that
an adequate number of specialists teachers be hired. (102
LRRM 2393, Curibou Board of Education v. Caribou Teach-
ers’ Associatioa, No. 2115, July 19, 1979).

» Affirming a lower court, the Minnesota Supreme Court
found a demand for extra pay for added classes taught non-
arbitrable because the subject was not mentioned in the con-
tract; the arbitrability of a dispute concerning preparation
time was debatable and thus a question for the court; and the
school district committed no unfair labor practice in refusing
to arbitrate. (GERR 866:20, Minnesota Education Associa-
tion v. Independent School District, Grand Meadow, No. 413,
March 21, 1980). .

» An arbitrator exceeds his scope of authority by making
an award based on rights found in contracts succeeding the
initial grievance, the Wisconsin Supreme Court held. (GERR
854:18, Milwaukee Board of School Directors v. Milwaukee
Teachers' Education Association, No. 77-345, Jan. 15, 1980).

In lower court decisions:

» The Commonwealth Court of Pennsylvania set aside as
not rationally derived from the collective bargaining agree-
ment an arbitration award of the difference in salary between
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a grievant’s job and another position which was given to a
non-union employee. (Neshaminy School Service Personnel
Association v. Neshaminy School District, No. 682, C.D.
1979, July 28, 1980).

» In another case, the Pennsylvania Commonwealth Court
ruled non-arbitrable the question of teachers’ entitlement to
pay deducted for one-day strike, where the contract set a 180-
day year and non-striking teachers had suffered no pay de-
duction. ,

Finding as a matter of law that the issue did not arguably
involve any interpretation or violation of the collective bar-
gaining agreement within the context of the arbitration clause,
the court affirmed a lower court reversal of a Pennsylvania
Labor Relations Board order to arbitration. (102 LRRM 2637,
Pennsylvania Labor Relations Board v. Bald Eagle School
District, No. 47 C.D. 1978, July 13, 1979).

» Holding that an arbitrator’s jurisdiction to settle a griev-
ance arises solely from a binding contract to submit the dis-
pute to arbitration, the Michigan Court of Appeals affirmed
a lower court decision vacating an arbitration award. (Water-
ford Association of Educational Secretaries v. Waterford
School District, No. 43173, Jan. 23, 1980).

» A Pennsylvania Commonwealth Court ruled that an ar-
bitrator acted outside the scope of his authority under the col-
lective bargaining agreement by creating the new category of
“‘long-term,’’ as opposed to per diem, substitute teachers and
providing for their payment according to his personal notions
of fairness. (102 LRRM 2437, Dale v. Leechburg Area School
District, April 30, 1979).

» The Massachusetts Appeals Court held that the claim
that a school committee violated the collective bargaining
agreement by failing to follow posted qualifications in filling
a vacancy for school guidance counselor constituted a proper
subject for arbitration. However, the court vacated the award
ordering the appointment of the grievant or compensation -
over an indefinite period until her appointment as impinging
upon the education policy authority of the school committee.
(Schoo! Committee of New Bedford, v. New Bedford Edu-
cators Association, Mass. App. Ct. Adv. Sh. 1980, 1069, May
30, 1980). '

» In one case, the arbitrator had ruled that a school district
breached the collective bargaining agreement by initiating the
contracting out of coaching jobs without first negotiating the
mandatory bargaining issue with the union. The PERB dis-
allowed the award as ‘‘palpably wrong'’ in determining a vi-
olation of state law as only the PERB has the authority to do.
(Eugene Education Association v. Eugene School District,
No. C-141-78, Jan. 18, 1980).

» In another case, the PERB disapproved the arbitrator’s
finding of a state law violation, and went on to overrule as
‘‘palpably wrong’’ the arbitrator’s characterization of two
substitute teachers as ‘‘regular full time’’ rather than tempo-
rary unsupported by the contract or state law. (Willamina
Education Association v. Willamina School! District, No. C-
93-78, Jan. 23, 1980). ‘

In each case a PERB member entered a separate concur-
rence agreeing with the Board’s result but criticizing the use
of the ‘‘palpably wrong'’ test formulated for private sector
labor relations under federal law. (GERR 856:17)

A California arbitrator, finding from the conduct of the
parties the continued existence post-contract of the grievance
procedure, went on to rule that a teachers union's claim that
the school district violated ‘‘past practice and the status quo’’
by assigning additional duties and extending the school day,
was non-arbitrable because it was outside the scope of the
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grievance procedure under the collective bargaining agree-
ment. (73 LA 1264, In re Santa Cruz City School District and
Santa Cruz Teachers’ Association, Dec. 12, 1979).

Scope of Judicial Review

Generally, a court will defer to an zrbitrator’s decision un-
less it is arbitrary or capricious. In three state supreme court
rulings on this issue last year it was held that:

* » A court cannot vacate an arbitrator’s award compen-
sating physical education teachers along with teachers of tra-
ditionally academic subjects for an increase in class size vio-
lating the collective bargaining agreement absent a manifest
disregard of the contract provisions or a completely irrational
result. (Coventry Teachers’ Alliance v. Coventry School Com-
mittee, Rhode Island Supreme Court No. 78-296, July 21,
1980).

> A trial court cannot set aside an arbitrator’s decision
because it feels that the arbitrator’s interpretation of disputed
contract language disregarded the plain or apparent meaning.

_ The higher court reinstated an arbitration award of seven days
pay for extra days added to the academic calendar because of
exmergency school closing, based upon the arbitrator’s appli-

tion of past practices to determine the meaning of ““attend-
i?xce days” in the collective bargaining agreement. (103

RRM 2730, Orchard Park Teachers Association v. Board of

Education, New York Supreme Court No. 699/1979, Nov. 16,
1979). '
" » A determination by an arbitrator that a teacher subinit-

! ting a grievance had complied with procedural deadlines set

/ forth in the contract should be deferred to. (Board of School

Directors v. Tri-Town Teachers Association, Maine Supreme
Court No. 2294, April 2, 1980).

» A contempt proceding against the school committee is
the appropriate means to seek compliance with a judgment
confirming an arbitration award favoring the school union,
the Supreme Court of Rhode Island ruled. However, in this
case the court found the judgment unenforceable by contempt
because the award was not sufficiently clear, unequivocal, and
specific to inform the school committee what it was required
to do or refrain from doing. (Cranston Teachers Association
v. School Committee of the City of Cranston, No. 78-111,
July 8, 1980).

» Under Maryland law, all challenges to the validity of an
arbitration award are deemed waived unless made within 30
days of the decision, .the Maryland ‘Court of Appals held.
(GERR $51:25, Board of Education of Charles County v.
Education Association of Charles County, Nov. 20, 1979).

» The Massachusetts Appeals Court emphasized the. dif-
ference in judicial review of the correctness of an arbitrator’s
factual finding that a school committee breached a non-dis-
crimination clause by hiring a male over a female and the en-
forceability of the award ordering promotion. The court re-
manded the case through the trial court to the arbitrator to
fashion an award consistent with the appeals court’s opinion,
including past but not future compensation. (GERR 883:22,
Blue Hills Regional School Committee v. Flight, Mass. App.
Ct. Adv. Sh. 1980, 1661, Aug. 29, 1980).

» Under Rhode Island law there is no appellate review of
trial court rulings on arbitrator decisions unless the parties
have petitioned for a writ of certiorari, the Rhode Island Su-
preme Court held, dismissing teachers’ union an appeal of a
superior court ‘order partially in validating an arbitration
award. (102 LRRM 2434, Pawtucket Teachers’ Alliance v.
School Committee of the City of Pawtucket, No. 77-359,
March 27, 1979).

Election otl@emedles

A teacher often has the option\to elect to pursue both stat-
utory and contractual remedies, as the cases would indicate:

The New York Supreme Court confirmed an arbitration
award reinstating a dismissed teacher, overruling the lower
court’s finding that the teacher had waived arbitration by pur-
suing state law remedies. (In the matter of Susquehanna Val-
ley Teachers Association, v. Board of Education of the Sus-
quehanna Valley Central Schoal District, No. 33019, June 26,
1980).

» A teacher who fails to exercise his right under Pennsyl-
vania law to apbpeal to the state Secretary of Education a
school board decision demoting him has not waived his con-
tractual right to submit his grievance to arbitration. (103
LRRM 2370, West Middlesex Area School District v. Penn-
sylvania Labor Relations Board, Court of Common Pleas No.
1274 C.D. 1978, Sept. 26, 1979). .

> A school board must negotiate the subcontracting o
custodial services which results ii net loss of jobs to the bar-
gaining unit following demand by the union, and must cease
all subcontracting until negotiations end in agreement or im-
passe, the Massachusctts Labor Relations Commission held.
(GERR, 839:10, Franklin School Committee v. American
Federation of State, Counity, and Municipal Employees Coun-
cil, No. MUP-3206, July 18, 1979).

UNFAIR LABOR PRACTICES

Two state labor agencies held school employee unions guilty
of committing unfair labor practices in decisions outlined be-
low:

» In a non-teacher case, the Florida Public Employee Re-
lations Commission determined that a school employee union
violated state law and committed an unfair labor practice in
failing to comply with state law procedures to notify non-
union bargaining unit members of the time and place of a rat-
ification meeting and their right to vote at it. (GERR 875:24,
Anderson v. International Brotherhood of Painters and Allied
Trades, AFL-CIO, No. CB-79-009, May 5, 1980).

> When a union and school district have mutually agreed
to issue a fact finding report on several subjects of a bargain-
ing impasse, the union commits an unfair labor practice by
going on strike before the expiration of the statutory 10-day
pre-publication period, the Vermont Labor Relations Board
held. Since the school district was also found guilty of an un-
fair labor practice (see below), the Board limited the union’s
penalty to the district’s reasonable expenses, including attor-
ney’s fees incurred in bringing the charges to the Board.
(GERR 848:15, Board of School Commissioners of City of
Rutland v. Rutland Educational Association, Nos. 79-60R
and 79-61R, Nov. 20, 1979).

School Districts

School districts were found guilty of unfair labor practices
in the following state court and agency decisions:

» Under Indiana law requiring an employer to provide
meaningful input and exchange of ideas with bargaining agent
concerning all issues related to working conditions, an Indiana
appeals court has found a school district guilty of unfair labor
practice by refusing to consult the teacher union before im-
plementing a new evaluation plan. (GERR 832:20, Evansville-
Vanderburgh School Corporation v. Roberts, No. 1-179-A-
13, Oct. 1, 1979).

» In a case noted above, the Vermont Labor Relations
Board determined that the school district had committed un-
fair labor practices in hiring non-union substitute teachers
during a teacher strike at average full-time salaries and im-
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punging the honesty of the union negotiators in remarks to
the' media. (GERR 848:14, Board of School Commissioners
of City of Rutland v. Rutland Education Association, Nos.
79-60R and 79-61R, Nov. 20, 1979).

» Reversing a hearing examiner's recommended order
(GERR 841:19), the Indiana Education Employment Rela-
tions Board ruled that a school district had violated state law
and committed an unfair practice by forming an advisory
committee of teachers selected by the district to implement
and educational improvement program. The full board found
that the school district’s action violated the union’s exclusive
right to select school employees authorized to officially study,
discuss, or make recommendations on mandatory bargaining
subjects. (GERR 843:35). :

» A school board was found responsible for the coercive
and retaliatory actions of its superintendent and principal dur-
ing negotiations by the South Dakota Division of Laber and
Management. The school board committed an unfair labor
practice in declaring salary step placement nonnegotiable and
refusing to bargain on that issue and on maximum pay, and
in unilaterally changing personal leave and employee lounge
policies, the Division ruled, but did not engage in bad faith
bargaining in issuing contracts for salaries above salary sched-
ule, making only three salary offers, and refusing to incgease
final offer despite budget surplus. (GERR 850:16, Kadoka
Education Association v. Kadoka Independent School Dis-
trict, Nos. 20U, 21U, 1977-78 and 3U 1978-79, Jan. 3, 1980).

» In another case, the South Dakota Department of La-
bor, Division of Labor and Management ruled that a school
district had bargained in bad faith by refusing to continue
negotiations with the teachers’ union on in-service days, leave
policy, staff reductions and grievance procedures, including
failing to provide an analysis of the rationale submitted by the
district for a proposal as reasonably requested by the union,
and attempting to convince union members to bargain indi-
vidually in contravention of state law. (GERR 871:12, Stanley
County Education Association v. Stanley County School Dis-
trict, 11 U 1978-79, Deputy Director David Gaurder, May 2,
1980). ' -

» After having agreed to a no-sanction strike settlement,
a school district commits an unfair labor practice by placing
commendatory letters in the files of teachers who did not
strike, the California Public Employment Relations Board
ruled. (GERR 878:18, San Diego Teacher Association and San
Diego Unified Schoo!l District, No. LA-CE-194, June 19,
1980). i

» The San Francisco school board committed an unfair
labor practice by unilaterally adopting a school calendar de-
creasing instructional ‘dgys following a strike settlement agree-
ment which provided that the school board and teacher union
would meet later to discuss a calendar incorporating the le-
gally mandated minimum days, the California Public Em-
ployment Relations Board decided in another case. (GERR
875:23, San Francisco Federation of Teachers and San Fran-
cisco Unified School District, No. SF-CE-426, May 28, 1980).

» The-Kansas Supreme Court dismissed as moot due to
subsequent completion of bargaining and ratification of con-
tract a school district’s appeal of a trial court decision that the
district had committed a prohibited practice by unilaterally
issuing contracts to individual teachers during on-going ne-
gotiations. (105 LRRM 2279, National Education Associa-
tion—Topeka v. Unified School District, Shawnee County,
No. 50401, April 5, 1980).

x % % 2 »

There were also decisions in which unfair labor practice
charges brought against school districts were dismissed:

» Affirming a lower court’s dismissal of unfair labor prac-
tice charges brought against a schoo! board by a teachers’
union, the North Dakota Supreme Court found the school
district immune from liability for failure to renew teachers’
contracts based upon the district’s mistaken impression that
statutory notice requirements continued during negotiations.
(105 LRRM 2338, Lefor Education Association v, Lefor Pub-
lic School District, No. 9598, Aug. 22, 1979).

» Unfair labor practice charges brought against a school
district for permitting a rival teacher union access to district
mailboxes and other facilities unconnected with any certifi-
cation challenge were dismissed by the New York State Public
Employment Relations Board because the record did not show
that the access permitted was of a nature or purpose consti-
tuting improper interference with the status of the complain-
ing union as exclusive bargaining representative. (GERR
865:24, In the Matter of Gates-Chili Central School District
and Gates-Chili Teachers Association and Gates-Chili Edu-
cators Association, No. U-3885, May 1, 1980).

DUTY OF REPRESENTATION

Charges of failing their duty to represent brought against
school employee unions were dismissed in the following court
case and agency ruling:

» All failure to represent charges must be exhausted before
the state Public Employment Relations Board before they can
be considered by the courts, the Pennsylvania Commonwealth
Court held, dismissing a former employees’ suit against a
union which withdrew its request for arbitration of her ter-
mination grievance. (GERR 864:15, Ziccardo v. Common-
wealth of Pennsylvania, No. 27C1 C.D. 1978, April 8, 1980).

» In a non-teacher case, the California Public Employment
relations Board found that a school employee union did not
breach its duty to represent by conducting a pay parity study
aimed at ending discriminatory treatment of women employ-
ees and negotiating a contract providing higher pay increases
for women employees to remedy past discrimination. (GERR
871:13, Coffron v. California School Employees Association,
Redwood, Nos. SF-CO 80, 81, May 28, 1980).

DISCLOSURE OF INFORMATION

Unions traditionally keep close guard over their member-
ship lists—and teacher associations are no exception. In a case
with far-reaching implications, the U.S. Court of Appeals for
the Fifth Circuit ruled that a union bringing charges of har-
assment by a school board against specifically named union
members was not required to disclose its complete member-
ship list in pre-trial discovery proceedings.

The federal appeals court noted that disclosing the complete
list would subject union members to precisely the retaliation
they sought to avoid by bringing the suit and criticized the
lower court’s whole sale dismissal of the case as sanction for
the union’s noncompliance. The trial court was ordered to
tailor further discovery consistently with constitutional asso-
ciational and privacy rights and the demonstrated necessity of
disclosure for the preparation and disposition of the case.
(GERR 869:13, Hasting v. North East Independent School
District, CA 5, No. 77-3499, April 14, 1980).

Two state agency cases dealing with disclosure by school
districts and unions follow:

» The Connecticut State Board of Labor ordered a school
board to provide a teachers’ union with the best recollection
possible of destroyed documents requested by the union per-
taining to a grievance of non-reappointed teachers. The school
board was prohibited from destroying documents or evidence
relevant to grievances in the future. (GERR 858:20, West
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Hartford Board of Education and West Hartford Education
Association, No. 1826, Nov. 6, 1979). \\'

» A school district which has undertaken in the collective
bargaining agreement to provide updated emplo)(\ee address
lists to the teacher association designated exclusive bargaining

representative is not required to disclose the lists to a minority
union, the California Public Employment Relations Board
ruled. (GERR 883:20; San Diego Federation of Teachers v.
San Diego Unified School District, Case No. LA-CE-1067,
Decision No. HO-U-77, July 16, 1980).

Con\tract Settlements

The following are settlements in some of the biggest school
systems in the country and may set guidelines for negotiations
elsewhere:

» San Francisco: Teachers ended a seven-week strike by
approving a 15.5 percent pay and benefit package spread over
the two-year contract. The city’s paraprofessionals also ac-
cepted a 15.5 percent agreement. The school district rehired
715 of the 1200 teachers laid-off earlier in the year. Three
thousand teachers and 2000 paraprofessionals are covered by
the contracts. (GERR 834:23).

» Chicago: 27,000 teachers in Chicago are the highest paid

_in the nation after their two-year contract ratified in October.
Starting teachers with a B.A. will now earn $12,750 in 1979-

80 and $13,770 in 1980-81. The package provides average in-
creases of 8.5 percent in the first year and 8 percent in the
second. In addition, the contract provides equal increases for
substitute teachers and assurances of no teacher cutbacks
(GERR 833:22).

» Cincinnati: Teachers in Cincinnati—who have not had
a pay increase since 1977—have reached a two and one-half
year contract providing a 36.9 percent rise in pay and benefits.
A school board official teid BNA that when taken over the
five-year perioad since the last raise, the new package averages
only 7 percent per vear. Six thousand school employees were
thrown out of work for three weeks ecarlier in the year when
the schools were closed due to a lack of funds (GERR
845:27).

» Pittsburg’.. 3,800 teachers have signed a three-year
agreement providing across-the-board pay raises of 10 percent
in each year. Starting pay for teachers with a B.A. will earn
$11,960 in the first year of the contract. Th: board will also
pay 99 percent of the teacher’s medical insurance payments
(up from 95 percent). And the 141 teachers laid-off early in
the year will all be rehired. Finally, the package contains a
special incentive plan to induce older teachers to retire carly—
opening up places for younger teachers (GERR 880:28).

» Dallas: Salaries for teachers in Dallas, Texas will rise by
15 percent next year. Beginning teachers with a B.A. will find
their pay rising from $10,530 to $12,110. The teachers’ rep-
resentatives had asked for 20 percent increases, but public em-
ployers are not obligated to recognize or bargain with their
workers, and the demands were rejected. The new schedules
will cover 7,000 teachers in the Dallas system. Schoot officials
note that the package wil cost $26 million and will require a
16.8 pereeni increase in property taxes for funding (GERR
855:30).

» Washington, D.C.: Teachers in the nation's capital
agreed to @ two-ycar contract without provisions to lengthen
the school day and year sought by the school board. Salary
increases for the city's 6,000 teachers will be the same as those
granted for federal employces—about 7 percent for 1979-80.
The teachers had been on strike for three weeks int March, in
violation of a D.C. Superior Court's no-strike injunction
(GERR 831:210).

» Milwaukee: Teachers have ratified a two and onc-half

“year contract which will provide a 9 percent across-the-board

A\

tncrease in 1980 and an 8.25 pecent rise in 1981, Starting
téachers with a B.A. will receive $11,253. The system's 5,700
teachers will also have a new dental package whereby the
board will pick up most of the insurance costs (GERR 877:22).

» Hawaii: Representatives of the Hawaii State Teacher’s
Association and the Hawaii Board of Education signed a two-
year agreement after more than 20 months of ncgotiations and
50 different bargdining sessions. The new contract covers
10,000 teachers and calls for 7 percent increases cach year as’
well as a.$20 per month annual pay rise (GERR 846:29).

» Albuquerque: Teachers have approved a two-year settle-
ment providing an 11.5 percent increase and a $300 one-time
cost-of-living adjustment. The contract will be reopened next
year (GERR 871:23).

» Jacksonville: Teachers in Duval County, Florida settled
on a one year contract providing 11 percent increases—aver-
aging $1500 per tcacher. Beginning teachers with a B.A. will
receive $11,000 under the new agreement. The arca’s 5,500
teachers have a new feature in their contracts, a ‘‘sick-leave
pool,’’ which allows those with unused sick leave to contribute
a day into a general pool available to those with extended ill-
nesses (GERR 870:23).

" Baltimore: The Teachers' Union signed a two-year con-

tract raising salaries by 12 percent and restoring step increases
frozen since 1976. The contract also increased (life insurance
coverage from $5,000 to $10,000 and added a hcalth main-
tenance organization option in its insurance package. The
contract covers 8,100 teachers and 2,000 teacher aides (GERR
867:29).

The following settlements set terms and conditions in
smaller districts. They reflect general trends in negotiations as
well as regional differences in salarics:

» Chandler, Arizona: Teachers in this suburb of Phoenix
accepted a 12.5 percent raisc in their base salary and intro-
duced a dental plan into their medical insurance package. Tlhic
arrangements were negotiated on a ‘‘meet and confer’ basis
as Arizona does not allow public employees to collectively
bargain (GERR 867:32). ’

» Boise, Idaho: Members of the Education Association
ratified a three-year teachers contract offering an 11 pereent
increase in pay. Beginning teachers with a B.A. will receive
$10,450 in the first year of the contract which will be reopencd
next year for salary adjustments (GERR 864:26).

» Cumberland Valley, Pennsylvania: Teachers have signed
a three-year agreement which provides a 9.3 percent wage in-
crease in each of the first two years and a rcopener for the
final year. Starting teachers with a B.A. will earn $10,325 in
the 1980-81 school year. )

» Bowling Green, Ohio: The board of education unani-

" mously approved a one-year teachers contract providin sal-

ary increases from 9.4 to 19.6 percent. Pay for begi. ning
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teachers will rise from $10,165 (¢ $11,125 while the highest
paid teachers will find their salaries rising from $20,239 to
$24,219 (GERR 855:24).

» Ogden, Utah: The 600 teachers will receive a 13.9 percent
increase in pay and benefits under their new one-year contract.
Beginning teachers with a B.A. will now make $11,373 while
the best paid will earn $20,747. The package also includes a
paid prescription plan and the elimination of deductible
charges on health insurance coverage (GERR 857:24).

» Eureka, California: Teachers settled disputes brought
under their contract reopener clause and ended a six-day strike
this March. The changes—in the second year of their three-

year contract—provide a seven percent increase in pay which
will raise beginning teachers’ salaries to $10,900 in 1979-80
(GERR 856:28).

» Shawnee Heights, Kansuas: Pay will increasc across-the-
board by 12.3 percent for its teachers in 1980-81. Beginning
teachers with a B.A. will receive $12,300 while the highest paid
will earn 321,181 (- 2RR 868:31).

» Bergen Cor:iy. New Jersey: Vocational and technical
teachers have .ened a three-year agreement with their school
boards, proaiding 9 percent across-the-board increascs each
vear. The Lalary range is now $21,800-—$27.252, up from
$20. . D—325.000 (GEKR 868:29).

LEGAL DEVELOPMENTS

School employee strikes continue to be an important source
of litigation. Thirty-two states and the Dis¢rict of Columbia
expressly deny teachers the right to strike, with the right prob-
ably prohibited in another eight. Of the {0 states that recog-
nize some right to strike, four states refuse teachers permission
to strike where it would result in a clear and present danger
to the public. The following are important court decisions in-
volving the right to strike:

Right to Strik=

» Vermont law gives public schoo . ~ e right to
strike in connection with pending or tui.; wgglcations so
long as there is no ‘‘clear and present danger'’ to a sound
school program, a Rutland County superior court judge ruled,
denying the school board’s request for a permanent injunction
and damages due to a teachers’ strike. Applying a First
Amendment test, the judge found that the strike fell short of

. interfering with minimum legal and state aid class attendance

criteria, but that such a clear and present danger permitting
an injunction might arise at a later date. (GERR 854:11,
Board of School Commissioners of City of Rutland v. Rut-
land Educational Association, No. 5371-79Rc, Jan. 11, 1980).

» Approving a lower court finding of clear and present
danger to the community from a continued teacher strike, a
Pennsylvania appellate court affirmed an order providing for
ret' 'n to work and continued ndgotiations, but reversed the
lower court’s setting of work terms and conditions proposed
by the school district but not bargained for or accepted by the
union. (Bethel Park School District v. Bethel Park Federation
of Teachers, Nos. 230 C.D. 1980, 236 C.D. 1980, 2275 C.D.
1979, Pa. Comm. Ct., Sept. 24, 1980).

» Holding a special hearing on his own initiative to deter-
mine whether his earlier no-strike order had been violated, a
New Jersey Superior Court Judge called teachers who struck

_in defiance of New Jersey law prohibiting strikes by public

employees ‘‘mean-spirited, selfish individuals’’ who threat-
ened the democratic *‘system of ordered liberty.’’ Rather than
issue fines or contempt citations, the court ordered a return
to work deadline for which teachers would be fired foy failure
to comply. The teachers ratified a settlement negotiatdd by the
board and union in time for compliance. (GERR 838:14,
Bo&ed of Education of the Vocational School of Sussex
County v. Sussex County Vocational-Technical Teacher Ed-

STRIKES

ucation Association, Sussex County Superior Court, No. C-
221-79E, September 26, 1979).

» » & 8 @

In the most important state Supreme Court decision in this
area, the Supreme Court of lllinois ruled that a school district
may offer tenured teachers a contract containing a no-strike
clause with a salary increase, provided that tenured teachers
who do not accept the new contract continue employment at
a salary under the prior year's contract as provided by state
law, including longevity and educational salary increments.
{Bond v. The Board of Education of Mascoutah, No. 55213,
June 20, 1980).

"« e e a2 e

In protracted litigation arising from the jailing of Bruns-
wick, Ohio teachers for contempt in anticipation of a threat-
ened strike, the teacher union was unsuccessful in its federal
court claim following its victory in the Ohio Supreme Court:

» The Brunswick teachers brought suit in federal court
complaining that the school board violated their civil rights
by prolonging their jail time when the board’s attornys inten-
tionally misrepresented to the state appeals court that the
teachers had already been judged in comtempt. The U.S.
Court of Appeals for the Sixth Circuit, upholding the lower
federal court decision, dismissed the suit on the grounds that
the board’s actions did not amount to malice. (104 LRRM
2537, GERR 882:14, Lucsik v. Brunswick Board of Educa-
tion, CA 6 No. 79-3243, May 22, 1980).

» The Ohio State Supreme Court ruled that a trial court
prematurely incarcerated and fined teachers who refused to
sign an affidavit assuring compliance with a no-strike order
that had not yet taken effect. Ruling that the teachers could
not be fined or jailed for intention to defy the order until the
performance was actually due, the Ohio Supreme Court over-
turned the portion of the appeals court decision which ap-
proved the jailing, and affirmed.the appeals court’s ruling
denying the prospective fine. (GERR 882:25, Board of Edu-
cation Brunswick Educational Association, 61 Ohio 2d.290,
March 12, 1980).

Fines and Penalties

After the issue of right to strike, the question of imposition
of fines and penalties against striking teachers is paramount.
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Litigation in the area of punitive action resulted in the fol-
lowing court and agency rulings:

» In Springfield, Massachusetts, a Superior Court judge
increased fines of $18,000 he levied against the Springfield
Education Association (SEA) in conjunction with a May 9,
1980 temporary restraining order issued against a teacher
walk-out to $20,000 on May 13 and $30,000 on May 16, 1980.
Seventeen striking teachers were jailed for contempt on May
13, 1980 (GERR 862:20). In September 1980, the same judge
refused to freeze the SEA’s banking and checking account
assets upon motion by the City of Springfield.

» A District of Columbia Superior Court Judge reduced
the $343,350 fine she originally ordered against the Washing-
ton Teachers Union due to an illegal strike to $103,005—the
amount suggested by the union. (GERR 841:25).

» After pleading no contest to charges of violating a Cal-
ifornia Superior Court return to work order, the San Fran-
cisco Federation of Teachers was found guilty on six counts
and fined $3,000 in a case pressed by the Public Employment
Relations Board that the union and the school board had pre-
ferred to drop. (GERR 841:25).

» In a case involving the Billings school district, the Mon-
tana Supreme Court ruled that the district unfairly fired a
nontenured teacher due to an evaluation ‘‘tainted’’ by the
teactier’s union and strike involvement. The court established
a “but for” test which puts the burden on the school district
to show that it would not have rehired the teacher even if she
had not participated in the strike. (GERR 847:15, Board of
Trustees of Billings School District v. State of Montana, No.
14722, December 21, 1979).

» Teachers who contracted to work a 180-day academic
year were held by a Pennsylvania appellate court not entitled
to pay deducted for one day on which they were out-on strike.
Affirming a lower court which had reversed an order by the
Pennsylvania Labor Relations Board to submit the case to
arbitration, the court ruled that there was no interpretation
or violation of the collective bargaining agreement to decide.
(102 LRRM 2637, Pennsylvania Labor Relations Board v.
Bald Eagle School District, No. 47 C.D. 1978, July 13, 1979).

» In another Pennsylvania case, the court decided that
striking teachers were not entitled to unemployment compen-
sation. Reversing the State Unemployment Compensation
Board’s award of benefits, the judge emphasized that the
work stoppage was instigated by the union and did not con-
stitute a lock-out. (GERR 873:14, Colonial School District v.
Pennsylvania Unemployment Compensation Board, Pa. Comm.
Ct. C.D. No. 1126, July 15, 1980).

» Payment for four days a school was closed due to an
illegal strike for all teachers who signed an affidavit certifying
that they did not participate and would have taught but for
the strike was a proper salary classification, ruled an Illinois
appellate court. (Ashcraft v. Board of Education of Danville,
4th App. Ct. of Ill., No. 15552, May 5, 1980).

LI L

In an unusual ruling, the Oregon Teacher Standards and
Practice Commission fined the Eugene School District over
$66,000 for allowing non-ertified teachers to work in class-
rooms during a teachers’ strike.

Taylor Act

Federal district courts in New York considered the consti-
tutionality of New York state’s Taylor Act, which bans strikes
by public employees sets up a presumption of guilt for any
employee absent during a period determined to constitute a

strike, and until recently imposed a two-day deduction of sal-
ary for every day of strike participation.

Under the Act, the chief executive officer determines the
existence and dates of a strike after such investigation as she
or he pleases and has the initial sole power to evaluate an in-
dividual’s objections to a determination of strike involvement
before passing them on to a hearing officer. This procedure
has been challenged as leaving wide discretion to determine
strike participation in the hands of school superintendents and
hearing officers employed by school districts who have an in-
direct financial interest in finding individual strike involve-
ment because the fines inure to the benefit of the school dis-
tricts:

» A federal district court in New York City dismissed the
suit brought by two teachers who challenged the congtisution-
ality of the Taylor Act determination of strike participation
by a superintendent because the teachers had not shown suf-
ficient pecuniary interest of the superintendent in the outcome
to justify bypassing local procedures. The court implied that
the local state courts were the proper place to make any fed-
eral constitutional claims concerning the Act’s attachment of
wages before a hearing or the Act’s procedures for determin-
ing individual strike participation. (Starrs v. Bock, S.D. N.Y.,
No. 77 Civ. 5435, Dec. 21, 1978).

» However, a federal court judge sitting in Buffalo, New
York refused to dismiss a class action suit brought by teachers
who made the same constitutional claim that their wages were
deducted without an impartial hearing because both the su-
perintendent who made the initial review and any hearing of-
ficer appointed by him had an indirect pecuniary interest in
finding against the teachers. The court ruled that more factual
evidence would be required to resolve the issues. (Wolkenstein
et al. v. Reville et al, W.D. N.Y., No. 77 Civ. 618 June 11,
1979). ’

» In the federal courts’ final and most important word on
the Taylor Act, the Federal court in the Eastern District of
New York dismissed a suit brought by teachers challenging the
lack of unbiased hearing and the harsh effect of the two for
one penalty. Relying completely on the Srarrs case above, the
court refused to discuss the question of bias in the proceedings
for determination of strike involvement. The court noted the
hardship to teachers resulting from the deduction of one day’s
pay for every day of participation in the 47-day strike, but
refused to spread the payments over a period of time. (GERR
845:23, Tepper v. Galloway, E.D. N.Y., 481 F. Supp. 1211
Dec. 21, 1979).

N

Loss of Instructional Days

State funding for school districts usually depends upon the
number of pupil days; therefare, loss of instructional days due
to teacher strikes has become increasingly significant to jeach-
ers and school districts.

In three related cases, the Supreme Court of Pennsylvania
has ruled that the state Department of Education may take
into account school days under the legal minimum lost due to
strikes in determining the subsidy which a school district is to
receive. (School District of Pittsburgh v. Department of Ed-
ucation, No. 265a; Pennsburg School District v. Department
of Education, No. 265b; Cédtennial School District v. De-
partment of Education, No. 265¢, Pa. Sup. Ct. July 21, 1980).

Earlier, an appellate court in Pennsylvania decidéd that
state law established a mandatory minimum number of pupil
instruction days which was to be followed regardless of inter-
ruptions due to “strikes or any other cause." (Scanlon v.
Mount Union Area Board of School Directors, Pa. Comm.
Ct., No. 351 C.D. 1979, April 29, 1980).
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Teachers in Miamisburg, Ohio filed suit to bar the school
board from implementing a policy of prohibiting students to
make-up exams and other work missed during a teacher strike.
The teachers’ union contends that the policy effects a reprisal
despite the Board’s agreement in ending the strike that there
would be no reprisals against anyone who participated in the
strike. (GERR 883:28).

In a non-teacher case, the Massachusetts Labor Relations
Commission exonerated the Chicopee Public School Custo-
dians Association from strike liability for a sickout involving
more than 50 percent of the custodians following a meeting
held at the union president’s home to discuss an impasse in
negotiations. The Commission ruled the evidence failed to sat-
isfy the minimum standard of proof by a ‘‘preponderance of
the evidence” that the union was responsible for the high ab-

® & B % %

senteeism. (GERR 874:18, Chicopee School Committee and
Chicopee Public School Custodians Association et al; Mass.
LRC No. S1-99, May 5, 1980).

STRIKE TABLE

BNA’S TABULATION S8HOWS 130 S8TRIKES IN 11 STATES
AND PUERTO RICO

According to BNA'’s tabulation of the available data, there have been approximately
139 strikesin 11 states and Puerto Rico, as of Oct. 31, 1980.

The largest strike, affecting about 23,000 teachers affiliated with the American
Federation of Teachers in Philadelphia, Pennsylvania, began August 31 and ended
September 22 with a two-year agreement that provides no raise in the 1980-81
school year and a 10 percent increase for 1981-82, effective September 1, 1981. The
settlement is in line with ones the city reached earlier in the year with municipal
employee unions that called for little or no increases this year offset by 10 percent
raises next year.

Apart from the pay raises, other issues that triggered the three-week strike in-
volved class size, preparation time, job security, and the layoff of 2,300 teachers
and other school employees June 1. The new pact stipulates that all teachers laid
off in June are to be returned to work at the same schools, although some leveling
off and reassignments were anticipated. The 1,600 to 1,700 teachers affected by this
provision have job security for the first year of the contract. In the second year, the
school board can effect certain layoffs if enroliments decline, but must notify any
potential layoffs prior to June 1, 1981, and pay for retraining such notified teachers
Sfor other areas and programs such as bilingual education. ,

Class sizes in the new contract remain at 33, aside from classes for socially and
emotionally disturbed children, which are increased from eight to 12. Preparation
periods remain at five at the elementary school level and six at the junior high
school level. In the area of fringe benefits, the board agreed to pay unlimited major
medical benefits and a maximum of 20 percent of $2,000 co-insurance, effective
September 1, 1980. Also on that date, the board began paying 100 percent of Blue
Cross, medical, surgical, and major medical benefits.

Other large units affected were AFT qffiliates in Newark, New Jersey, and
Rochester, New York, and a local of the National Education Association in Grand
Rapids, Michigan. _

Michigan reported the greatest number of strikes — 41 by BNA's count — follow-
ed by 33 in Illinois and 28 in Pennsylvania. Arizona, California, Idaho and Puerto
Rico each had one strike. '

Of the ones settled, the strike in the Greensborough-Salem district in Penn-
sylvania lasted the longest — 34 working days, followed by the Westerly, Rhode
Island, walkout, which lasted 26 days. There were 14 one-day strikes and one
lockout in Shalor, Pennsylvania. ]

BNA'’s tabulation of strikes follows: \
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STRIKES

School Teachers
District Affected
ARIZONA

Sﬂerra Vista 300 (NEA)

CALIFORNIA
Sain Jose 1,650 (NEA)

IDAHO
Post Falls 135 (NEA)

ILLINOIS
Alton 500 (NEA)
Athens 53 (NEA)
Barrington 220 348 (NEA)
Benton 75 (AFT)
Bloom Township 206 246 (NEA)
Carlyle 72 (NEA)
Carrollton 46 (AFT)
Cartersville 75 (NEA)
Collinsville ' 388 (NEA)
Consoli H.S. Dist. 230 351 (NEA)
East Richland 162 (NEA)
East St. Louis 1,300 (AFT)
Elvardo 40 (NEA)

- Evergreen Park 51 (NEA) .
Franklin-Alexander 36 (AFT)
1llini Bluffs 62 (AFT)
Johnson City 69 (NEA)
LaSalle Elem. 54 (NEA)

. Lena Winslow ‘ 57 (NEA)
Litchfield 100 (NEA)
McHenry Community College 55 (NEA)
Massac County 145 (NEA)
Meridian 87 (NEA)
Mt. Vernon Township H.S. 106 (NEA)
Murphysboro 155 (NEA)
New Trier 312 (NEA)
Olympia 138 (NEA)
Park Forest Elem. 163 168 (AFT) -

«St. Joe-Ogden : 32 (NEA)
Sherrard . 86 (NEA)
Thornton Township 205 435 (NEA)
West Chicago H.S. 94 80 (NEA)
Wheaton-Warrensville 585 (NEA(

MICHIGAN
Ann Arbor : 1,093 (NEA)
Bangor : 85 (NEA)
Bay Cit% 500 (NEA(
Benzie County Genera! 78.(NEA)
Rloomingdale 65 (NEA)
Breitung Township 100 (NEA)
Buckley 16 (NEA)
Carrollton 117 (NEA)
Comstock Park - 72 (NEA)
Covert 48 (NEA)
East Jordan 67 (NEA)
Elkton-Pigeon-Bayport 72 (NEA)
Grand Haven 306 (NEA)
Grand Rapids 2,037 (NEA)
Grand Rapids Northview 164 (NEA)
Harbor Beach 56 (NEA)
Horkins_ 53 (NEA)
Imlay City : 96 (AFT)
Jackson Career Center 46 (NEA)
Kenowa Hills 146 (NEA)
Kentwood 283 (NEA)
Lakeshore 204 (NEA)
Lapeer 347 (NEA)

. Lawton 52 (NEA)
. Mount Pleasant ’ 232 (NEA)

. .~ Munising - 68 (NEA)
) Muskegon 530 (NEA)

Pupils
Affected

5,700

35,000

2,800

9,450

936
6,900

4,800
1,630

1,476
6,792
6,172
2,650

648
1,188

1,442

873
1,090
1,748

2,494
1,265
1,658
2,804

5,292
2,608
2,700

434
1,650
8,900

1,540
10,500

17,000
1,750
12,140
1,880
1,204
2,655
310
1,750
1,559
732
1,178

Strike
Date

9/3

9/8

8/28

8/22

9/2

9/8 -
8/27
9/2

8/22
8/22
8/25
8/25
8/25
8/28
9/16

8/25
9/19
8/26
8/26
8/25
9/2

9/15
8/25
8/23

8/21
8/19
9/22
8/25

-10/1
8/21
8/29

8/27
9/30
9/4

9/10
9/2

9/2
/17
9/2
9/2
9/3
8/25
8/2
8/27
10/6
9/3
8/28
9/25
9/2
9/2
10/6
9/3
9/8
8/22
9/22

9/2
9/8
9/4
9/2
9/2
9/8
9/2
9/2
9/2

Return
Date

10/3

5/22

8/29

8/25

9/4

9/9

9/8

9/10
8/27
8/28
8/29
8/29
8/28
9/14
9/18

8/28
10/3
9/3
9/3
9/3
9/13
9/18
8/28
8/27

8/27
9/18
9/28
9/2

10/10
8/25
9/15

9/10
9/17

9/16
9/3

9/17

9/%
9/11
8/26
9/10
9/2

9/4

9/22
9/28
9/22
9/21

9/15
9/1%5
8/28
10/14

9/8

9/28
9/27
8/12
10/2
9/9

9/19
9/2,
9/21

issues
Salary, binding arbitration
Salary.

First master contract.

Salary, COLA. board-paid re-
tirement.

Salary, salary schedule.

Salary, insurance, class dize.

Salary.

Salary, insurance.

Salary, contract language.

Board's unilateral change of
language.

Salary, health insurance.

Salary, distribution of raises.

Salary. First contract.

Salary, fringes. grievance pro-

_cedure. .

Basic contract.

Health insurance, early retire-
ment, prep time.

Salary, class size, insurance
benelfits. ’
First contract. .

Base pay.-make-up days. amnesty
clause.

Salary, retirement. transfers

School year calendar.

Salary.

Returned without contract.

Salary.

Grievance procedure, sick leave
policy, salary.

Cost-of-living adjustment.
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Schoo! Teachers Pupils Strike  Return
Distnict Affected Affected Dale Date issues
Muskegon Heights 174 (NEA) 3,184 9/2 924
New Buffalo 63 (NEA) 1,175  _.9/8  9/25
North View 164 (NEA) 3.100 9/3 915
Otsego 120 (NEA) 2,750 8/25 9,2
Paw Paw 96 (NEA) 2,177 9/2 9/18 Returned without contract.
Port Huron 700 (NEA) 14,200 9/15  9/24  Returned without contract
Posen 28 (NEA) 417 9/22 9/29
Rock River Township 22 (NEA) 455 9/2 9/12
School Craft Community
College 297 (NEA) 10,000 9/2 9/9 Back under court order
South Haven 140 (NEA) 3,214 9/2 9/16
MICHIGAN—Contd.
o~ Three Oaks River Valley_ 119 (NEA) 1,962 9/2 9/25
Tuscola Intermediate ~~ 15 (NEA) 300 9/3 9/16
Unionville-Sebewaing 69 (NEA) 1,196 10/1
Wakefield 37 (NEA) 710 9/2 9/8
NEW JERSEY

Bradley Beach 50 (NEA) 9/18 9,18

Deptford 335 (NEA) 5,200 9/23  9/23

Franklin Townshi (NEA) 9/4 9/4

Hamilton Township 450 (NEA) 14,000 9/29 9/30 .

Newark 5,500 (AFT) 61,000 9/3 9/8 Salary. COL. hours, protection of

contract.

Pitman Township 170 (NEA) 2,000 10/3

Saddlebrook 220 (NEA) 2,260 10/1

Trenton 1,100 (NEA) 5,000 10/2  10/10

Wall Township 220 (NEA) 4,000 9/15  9/22 Entire contract.

Weghawken 125 (NEA) 2,300 9/19. 10/3

S,

NEW YORK

Clarkstown 700 (AFT) 12,000 10/1 10/10  Salary, fringes.

L.I. University-Brooklyn

Center 500 (AFT) 10/1 Parity with other campuses
Nassau Community College 379 (AFT) 9/29 10/8 Salamy, job decyrity.
Plainedge, L.I. 250 (AFT) 1,500 8/4 8/5
9/18 9/19 Back under court order.

Rochester 2,700 (AFT) 50,000 92 9/11 Salary, length of day and year.
OHIO .

Boardman Local 303 {(NEA) 5,250 9/8 13715  Salary. dent:! insurance trans-
“er, reassigneneni. RIF agency
shop.

Hubbard 165 (NEA) 3,000 9/3 ¢17 Salary. ) o

Lake County TMR 130 (NEA) 450 9/8 9. 12 Base .alary  frinwes, szniority
Cig:. 7

Leonard Kirtz School for -

Mentally Retarded 86 (NEA) 290 9/3 10/2

Madison 228 (NEA) 5,000 10/6 10/21

Mahoning County TMR 86 (NEA) 9/3 9/30

Miamisburg 234 (NEA) 4,585 8/26 9/20 salary.

Newcomerstown 75 (NEA) 10/1 ~ 10/2

Northeastern Local (Spring-

field) - 216 (NEA; 4,000 8/25 9/5
Warren Local (Marietta) 140 (NEA 3,000 8/26 9/2 Fntire contract.
PENNSYLVANIA )

Bangor 154 (NEA) 2,717 9/2 9/20

Chambersburg 422 (NEA) 9,400 9/10 9/29

Chester Upland 550 (NEA) 9,000 9/15 10/3

Downington 370 {NEA) 7,500 9/4 10/3 Salary.

East Lycoming 100 (NEA) 1,944 9/3 9/12

Easton 410 (NEA) 7,597 9/2

Gateway 389 (NEA) . 6,735 g/26 9/8 Back with arbitration.

Greensborough-Salem 240 (NEA) 4,679 9/3 10/20

Hampfield Area 492 (NEA) 9,770 9/8

Kutztown 113 (NEA) 2,112 9/4 9/8 Back with fact-finding.

Lampeter-Strasburg 118 (NEA) 2,233 9/3 9/10

Meuhlenberg Township 174 (NEA) 2,743 9/2

oon 258 (NEA( 4,490 9/2 9/10

Northampton Area - 286 (NEA) 6,084 9/2 10/3 . .

. Philadelphia 23,000 (AFT) 220,000 8/31 9/22 Salary},1 job security, rehire of
teachers.

Plumborough 260 (NEA) 5,417 9/8 9/9

Portage Area 78 (NEA) 1,500 8/25 9/15

Shalor 9/5 9/8 Lockout, :

\ Shade Central City 62 (NEA) 1,000 8/25 /8 Back with fact-finding.

Southmoreland 148 (NEA) 3,150 9/15 Salary, evaluation, transfer.

Steel Valley 187 (NEA) 2,886 9/2 9/3 Back with fact-finding.
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School Teachars Pupils Strike  Return
District AHected Attected Date  Date I3auas
Stroudsburﬁ 186 (NEA) 4,000 9/25
Ueyer Bucks County Area
o-Tech 36 (NEA) 1.050 9/2 9/23 Salary.
Upper Daughin 94 (NEA) 1,679 - 9/3 9/10
ayne Hi% lands 187 (NEA; 3.091 10/1
Whitehall ly 204 (NEA) 3,745 9/9 9/20
Wilmington Area 90 (NEA) 1.800 9/29
Yough 167 (NEA) 3.458 9/8
K
RHODE ISLAND - -
Cumberland 385 (NEA) 6,152 9/2 9/11 Salary, class size. \ N
North Providence 200 (AFT) 9/3 9/7 Honored strike by Fec. of Hdu-
: cational Workers. ] .\
Westerly 230 (NEA) 3450  8/25 9/29 Salary, COLA. V |
Woonsocket 525 (AFT) 9/2 9/10  Salary, prep time for elementary~ ]
WASHINGTON
Aubu; 1t 300 (NEA) 8,226 9/2 9/8 ) )
Bellevue 1,170 (NEA) 20,240 9/2 9/22  Salary, fringes, planmng time.
class size, RIF procedure. ex-
tra duty.
Castle Rock 30 (NEA) - 800 8/2 5,5
Lower Sroqualmie 50 (NxA) 1,037 9/2 9/18
PUERTO RICO
Cidra 350 (AFT) 6,000 9/2 9/8 Transfer, firing of teachers

ECONOMIC ISSUES

BUDGETARY LIMITATIONS

City and local governments across the country arc facing
financial crises again this year, brought on by rising costs and
difficulties in raising revenue—taxpayer revolts, constitutional
limitations, and declining tax bases. School districts appear
to be especially hard-hit as attitudes toward bonds ‘radi-
tional way of funding school expenditures) becomc increas-
ingly cautious. In collective bargaining, negotiators must ad-
dress the staffing probtems that result from declining
enrollments as well as the general budget crunch. Following
arc developments in various school districts that have been
forced to deal with budgetary problems that impact on teacher
labor relations:

» Faced with an austerity budget, the Waterford, Michigan
school district charged students $50 each to participate in ex-
tracurricular programs. Along with donations from the Wa-
terford Booster Club, the fees funded a complete line of ac-
tivities—perhaps enabling teachers 10 earn additional pay for
extracurricutar work. In related action, the school is seeking
court action (0 reverse the state's decision to reduce funding
10 Waterford based on application of the School Aid For-
mula. A lower court’s decision that it lacked jurisdiction in
the case has been reversed and remanded (Waterford School
District v. State Board of Education, State of Michigan, Court
of Appeals No. 51344, July 18, 1980).

» Teachers, administrators, and principals in Cincinnati,
Ohio applied for unemployment and food stamp benefits after
the schools were closed for three wecks because of lack of
funds. The employees, who have not had a pay raise since
May 1977, <aw their applications as a demonstration to the
public of the district’s problems. School officials noted that
loans were available to keep the schools open but that they
could not afford the interest charges (CERR 677:25).

I

» Boston teachers ratified a three-year contract with the
school board, but city officials predict that funding the new
package may be a problem. While the proposcd budget—with
the pay increases—is $236 million, Mayor Kevin White intends
to hold it 10 195 million has has refused to aliocate the ad-
ditional funds. The contlict may mean a payless period for
teachers sometime during the contract. The administration of
the schools was further hampered when a board member was
charged with extortion in an attempt to secure $650,000 trom
a firm in return for a guarantee of a $40 million busing con-
tract (GERR 879:27).

» West Warwick, Rhode island schools were closed in Feb-
ruary when the district lacked the funds to pay irs teachers.
The closure came after the town council cut $1 million from
the schoo! budget whose fiscal year ended in February (GERR
B48:21).

» Springfield, Illinois gave layoft notices to 190 teachers—
one fifth of its staff—because of declining enroliments and
uncertain funding. San Francisco also laid-off one-tifth of its
staff (500 teachers) to help reduce the estimaied $21 million
deficit for the coming year. And the District of Columbia is
considering a reduction of 700 in its teaching staft in order to
meet budget restrictions (GERR 854:17).

» The Utah Supreme Court upheld the job termination of
the Wayne High School guidance counselor and affirmed that
the decision was due 1o declining student numbers—not that
the counselor was president of the local teacher’s union and
its representative in bargaining (GERR 852:14).

» Chicago teachers agreed 10 keep working while the dis-
Irict worked out a plan to manage its fiscal crisis. Teachers
had walked out carlier in the year when their payehecks had
not arrived. The district also lacked the funds to pay Internal
Revenue payrolt t: .¢s. The school board's problems are part
of the general fine icial difficultics facing the city which stem
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from rapidly rising costs and a difficulty in raising revenue;
property taxes, for example, have not been raised since 1971,
The package being worked out 10 save the city's finances in-
cludes loans, new bond issues, tax anticipation warrants, and
reductions in staff throughout city government (GERR 843:29,
846:18, 847:13).

» The lilinois Appellate Court held that Chicago principals
eould seek recovery of their salaries lost as a result of a four-
week layoff imposed in 1977 1o help meet the school’s finan-
cial obligations. The case was remanded to the lower court
(GERR 874:20, Perlin v. Board of Education of the City of
Chicago, 11l. App. Ct., Ist District, No. 79-157, Junc 29,
1080).

» The Springficld, Massachusetts teachers’ union plans to
challenge any attempts to meet the budget restrictions of
Proposition 22 through layoffs. The new tax-cutting prop-
osition, passed in the November 1979 election, is expected to
reduce the school budget for fiscal year 1981 by $6 million.
Because 80 percent of the budget goes toward salaries, cuts
in personnel are expected. The union has a contract with the
city through 1982 and mamtains that staff cannot be cut until
this contract expires. While state tenure laws allow layoffs for
budgetary reasons, these layoffs may violate contract provi-
sions for the remaining teachers—such as negotiated student-
1eacher ratios.

» ‘The Frankfort, Kentucky board of education approved
a tentative annual pay increase averaging $900 per teacher.
The increase remains tentative pending the results of several
tax appeals which will aftect the size of the school budget
(GERR 868:33).

REDUCTIONS IN FORCE

As evident from the previous section on budgetary limita-
tions, school districts have been torced to deal with declining
enrollments and budgetary constraints. Many districts have
chosen often to make ends meet by laying off teachers and
educational staff. Some school boards argue that these re-
ductions in force (R1F) are the best wav—someiimes the only
way—to reduce expenditures.

Schocl districts say that first, the vast bulk of any school
budget goes toward salaries. The teaching staff is one of the
few sources of educational expenditure that can be varied with
the number of students in attendance (unlike building main-
tenance, for example, which must continue even if there are
no students). Finally, teachers’ unions at times objeet less
strongly to reductions in force than to wage and salary de-
creases as a way of reducing expenditure.

Public school enrollments are expected to continue declin-
ing at least through 1983. The primary question involved in
these RIFing is thus, who gets the pink slip?

Unions may prefer that reductions be made on the basis of
seniority, and in many cases, this criterion has been agrecd 10
in collective bargaining. The school boards. however, may
have independent interests in the structure of layoffs—retain-
-ing those teachers with spccial competence or skills. In addi-
tion, layoffs based on seniority may erode the progress of af-
firmative action programs. A great number of minority
employees have just recently been hired and therefore lack
seniority—they would be the first to go.

A number of court cases have addressed the criteria for re-
ductions: ‘

» 1n making a reduction in force, the Aleester, South Da-
kota'school board violated its own scquential RIF policy by
failing to retain a tenured teacher in preference to one without
tenure. The board’s policy stated that a tenured teacher could
only be bumped if it was necessary to maintain an existing
program in the school—something that the board could not

show. The court ruled that the school board must then abide
by its own rules for layofts (Schnabel v. Hlcesier Scicool Dis-
trict, S.D. Sup. Ct., No. 12773, August 6, 1980).

» The RIF planin Greater Latrobe, Pennsy vania included
the elimination of one idustrial arts positions. One industrial
arts teacher, however, also had certification in social studies
and was transterred to teach in that departnmient. He was not
happy teaching social studies, though, and asked thar his cer-
tification in it be removed. It was, and one vear after the
change he returned to industrial arts. The school then had one
too many industrial arts teachers, so they laid-oft one of the
junior teachers in that department who subsequently brought
suit against the school and its claim that he was dismissed
because of declining student numbers. The court agreed, not-
ing that the deeline in student numbers and the necessary staif
changes had taken place the previous year; this maove was un-
related 1o the changing enrollment. The court ordered his rein-
statement (Hixon v. Greater Latrobe School District, Pa.
Commonwealth Court, No. 2166, June 6, 1980). ‘

» Because attrition effects the number ot lavofts required
to meet a given budget, it should be caleulated through the
time when a RIF program is 1o begin. The court held that the
school board cannot use a shorter period tor its calculations
because it would understate the number of vacancies and
cause needless lavoffs (Moreland Teuchers' Associaiion v,
Anna Kurze and Maoreland Teachers' Association v. Richard
[.. Davis, Cal. Ct. of Appeals, No. 47003 and 45095, August
28, 1980).

» Headstart teachers whose program changed sponsors
were not guaranteed employment under a new administration.
T'he teachers had been advised by Department ot Health and
Human Services officials that Headstart programs were usu-
ally transferred intact when sponsorship changed. After the
move, however, the new administration decided that declining
enrollments merited a reduction in force. The court held that
the layofts were valid, noting that the teachers were employees
of the local agencies—not the federal government. The federal
officials merely monitored program compliance and could not
therefore make an oral contraet with the teachers (Olmstead
v. Community Action Services of Morgan County, Inc., U.S.
District Court for the Eastern District of Tennessee, No. 3-80-
97, June 24, 1980).

» Michigan Court of Appeals reversed a county court's
injunction against the Detroit school board’s move to layoff
717 teachers and reduce classroom hours. After the decision,
the board laid-off an additional 270 teachers, bringing the to-
tal to 987. The Detroit Federation of Teachers has appealed
the decision to the Michigan Supreme Court (GERR 882:27).

WAGE GUIDELINES

The voluntary wage guidelines issued by the Council on
Wage and Price Stability have had little influence on last
year's teachers negotiations. Jim Ward, dircctor of research
for the American Federation of Teachers, told BNA that while
the teachers unions ignored the guidelines, many school
boards did not even know what the guidelines were., Ward
noted that in a few instances, the boards have used the guide-
lines to restrain wages, ‘‘but in most cases this hasn't
worked."’

Labor won a majority victory in March when the Council
exempled incremental increases from the guidelines. These in-
creases had been a major problem for negotiators last year.
Janice Murphy, assistant director for pay monitoring at the
Council, noted that they had not done an extensive review of
teacher contracts this year. But those reported as being over
the guidelines usually contained incremental provisions that
brought them into compliance.

Copyright - 1980 by The Bureau of National Affairs, inc.

Q

RIC

Aruitoxt provided by Eic:

4




Q

ERIC

Aruitoxt provided by Eic:

ECONOMIC ISSUES

Union officials were in agreement that budget restrictivn.
and the financial health of the school districts were far moee
important this year than were the voluntary guidelines in shap-
ing wage settlements (GERR 879:13).

5 * & & &

Incremental pay increases for the period of the 1971 wage-
price freeze were granted retroactively 10 teachers in Grand
Blanc. Michigan by a Federal district court (Grand Blanc £d-
ucational Association v. Grand Blanc Boure! of Education,
E.D. Mich., No. 74-4003, March 29, 1978).

SALARY DISPUTES

While fiscal crises and budget constraints made most of the
headlines this year, the majority of salary disputes have cen-
tered around traditional problems of contract interpretation
and the application of relevant statutes. Two state supreme
court cases were particularly important in this area:

» The lllinois Supreme Court held that a school berd may
pay higher salaries to teachers who sign no-strike agre  onts.
The agreements, the court said, were additional considerations
which could justify additional pay. All public employees in
lllinois are prohibited from striking by state law, however
(GERR 880:24 Bond v. Board of Education of Mascoutah
Community Unit School District, 1. Sup. Ct. No. 52213,
June 20, 1980).

& Pennsylvania’s minitun salary formulas do require dis-
tricts to pay no less than its minimum salaries, but they do
not affect salaries for jobs paid above the minimum rate. An
increase in the minimum, therefore, does not require a district
1o adjust is entire salary schedule unward (Wildrick v. Bourd
of Directors of Sayre Area School Uistrict, Pa. Sup. Ct., No.
584, July 3, 1980).

Several cases considered the guestion of the length of the
school year for purposes of salary determination:

B Pennsylvania’'s Commonwealth Court upheld an arbi-
trator's decision that a district is obligated 1o pay the salaries
set out in its collective bargaining agreement with the teachers,
even though the length of the school term was reduced beeause
of a teacher’s strike. While the agreement specified that per
diem, pro rata reductions in pay could be made for unexcused
absences, the court held that the parties did not intend for
orike davs to be counted as unexcused absences (103 LRRM
2468 Forest Hills School District v. Forest Hills Education
Association, Nos, 1911 C.1>. 1978, 1912 C.D. 1978, Sept. 13,
1979).

> After several emergency closures for inclenient weather,
the Orchard Park, New York school district added additional
days on to the school year in order to qualify for attendance-
based state aid. But the “snow days™ must be counted as days
worked under the terms of the district’s agreement with the
teachers, the court ruled, and that placed the actual number
of davy worked over the contractual maximum, The teachers
were therefore entitled to extra pay according to the schedule
for additional service set out in the collective bargaining agree-
mment (GERR 849:17 Orchard Park Teachers Association v.
Board of Education of Orchard Park Central School District,
N.Y. Sup. Ct. App. Div.. No. 666 1979, Nov. 16, 1979).

» Pari-time cmployees of the Whitehall, New York school
district were not eligible for additional compensation when
snow days extended their school year beyond the guurant red
minimum. In this case, the court held that snow days were
only counted in the employees” contract as contributing to-
ward their minimum work year; they were not intended to be
a source of additional compensation (Goff v. Whitehall Cen-
tral School District, NY Sup. Ct. App. Div., No. 36751, July
3, 1980).

41:457

The following decision and settlements cover a wide range
of contractual questons:

» Teachers who had just reached eligibility for a contrac-
il longevity pay increase sought relief from the courts when
tha! longevity clause was abolished in collective bargaining
that same year, The teachers argued that they had a vested
right to the increase, but the court held that benefits secured
through vollective bargaining could also be eliminated through
bargdining (Rouse v, ~Anchorage School District, Alaska Sup.
Ct.. No. 4715, June 20, 1980).

> Scheduling taculty meetings outside of the regular school
day did not violate the terms of the district’s contract with its
teachers. The contract merely specified limits 1o the hours for
normal and regular instruction, the arbitrator ruled, and had
no bearing on the schedule outside of those hours (n re El-
lenville School District and Ellenville Teachers Association,
74 L4 1221, Arb. Peter Sertz. AAA Case No. 1939022779,
February 19, 1980).

> Day care centers meet the criteria for coverage under the
Fair Labor Standards Act because their main function is 1o
provide learning opportunities—even though they may lack
some of the characteristics of schools, such as certified teach-
ers (24 WH Cases 524, United States v. Llledge, CA 10, No.
79-1164, Jan. 21, 1980).

» Minneapolis, Minnesota teachers received an arbitration
award granting a 17 percent increase in salary and benefits
over the next two vears. The award came in time to avert a
strike (GERR B48:21).

PENSIONS

The decline in the stock market earlier in this fiscal year
reduced the value of many pension funds, including those for
public school teachers. Missouri State Auditor James Antonio
noted that the 1wo pension funds tor Missouri teachers lost
$64,000.000 in the fiscal yvear ending June 30, 1980, which
could have a serious effect on the ability of the tunds to pay
benefits. But the paper losses were attributed to the especially
volatile behavior of the market this summer and are expected
to be recovered.

New contracts have been signed across the country that
bring about changes in pension progranls:

» Units of the [llinois Education Association (NEA) in
Olympia and Alton have won emplover-paid pension benefits
after a three-day strike.

» Teachers in Springfield, Oregon have signed a three-year
contract which requires the school board to pay the employ-
ces’ contribution 1o the Public Employees™ Retirement System
(PERS). The contribution amoutits to 6 percent of each
teacher’s salary.

Recent court cases have addressed the interpretation of
fength of service criteria i establishing pension rights:

> A worker found to have sufficient service and awarded
benefits had his pension withdrawn after additional infor-
mation was presented that showed his length of service to be
insutficient. The court held that it was proper for the pension
board to correct its error and to seek return of the benefits
paid (Galanthy v. New York State Teacher s Retirement Sys-
remi, NYS Ct. of Appeals, No. 377, June 26, 1980).

» Pavment of a pension based on an incorrect assessment
of service does not prohibit the recipient from secking a cor-
reetion—even if the complaint was raised after the deadline
set under agency law. A Pennsylvania court held that the pay-
ments made did not constitute an adjudication and dismissed
objections to the complaint (Neff v. Trustees of the Public
School Employees® Retirement Board of Pennsylvania, July
17. 1980, Pa. Commonwealth Ct., No. 1072).

Copyright < 1980 by The Bureau of National Affairs, Inc.
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» Death benefits payable to teachers “*in service™ are not
payable to a teacher who died before the school vear began.
The court hetd that the teacher had not yet begun her service
with the school before her death (Sherman v. New York State
Teachers' Retirement System, NYS Ct. of Appeals, No. 379
JUne 26, 1980).*

> A disability pension is due a 61-year-old Florida teacher
who suffered a stroke after being physically and verbally
abused by his students. A Florida court ruled that the stroke
was brought on by incidents in the classroom and was there-
fore an in-the-line-of-duty disability.

» A tcacher who was dismissed for cause following in-
diciment for selling child porn:-graphy had his pension rein-
stated by a New York court, The teacher filed for retirement
and pension benefits after his indictment but before his dis-
missal. The school board withheld the pension, ar uing that
they requiire a 39-day notice of retirement and that within this
period the claimant was dismissed for cause—making him in-
cligible for a pension. The court held, however, that the 30
day notice was a courtesy 1o the board and not mandatory.

WORKERS' COMPENSATION

The following court opinions deal with workers' compen-
sation issues:

» A high school football referee is entitled 1o workers®
compensation benefits from the school district after injuries
received while officiating a league game. The court held that
the referee was in fact an employee of the district because the
school scheduled both the time and place of the games in ad-
vance as well as providing compensation for its referees (Ford
v. Bonner County School District, 1daho Sup. Ct., No. 13299,
June 12, 1980).

» A school board did not waive its statutory right to reim-
bursement in worker's compensation cases by entering into a
contrary agreement with its teachers. Even though the agree-
ment stated that the board would continue (o pay fuil salary
and benefits, the court held that it was not intended as a ¢..n-
tractual waiver of the board’s right to be reimbursed the dif-
ference between regular salaries and those allowed under
worker’s compensation (Adolf v. Citv of. Buffalo Bouard of
Education, NYS Ct, of Appeals, No. 252, June 2, 1980).

» Claimants appealing a decision t¢ terminate tkeir workar's
compensation payments cannot then file a disability claim (the
initial step in a compensation action) for that same injury cur -
rently on appeal, a Pennsylvania court ruled. The purpose of
such a claim, the court said, is to establish whether an injury
is compensable. In this case, the employer had acknowledged

GOVERNMENT EMPLOYEE RELATIONS REPORT

as much and had been making pavments, so there were no
grounds for filing a disability claim. If processed, it would
constitute a second look at the case currently under appeal
(Grasha v. Commonwealth of Pennsvivania Workmen's
Compensation 4ppeul Board, Pa. Commonwealth Court, No.
1540 C.D. 1979, April 24, 1980).

UNEMPLOYMENT INSURANCE

The following court opinions deal with the uncmploviment
insurance issues:

» Teachers placed on a district’s getive substitute list are
still eligible for unemployment benefits, according to the Min-
nesota Supreme Court. While assured that they would be
called to perform services in the next employment periad, the
teachers were not assured that those services would ““approx-
imate and approach those of their previous employme: 1"
And that, the court held, is the criterion for eligibility. The
decision was reversed and the case remanded for turther evi-
dence (Johnson v. Independent School District of Rochester,
Minnesora, Minn. Sup. Ct., April 4, 1980).

» Substitute teachers are not eligible for unemplosyment
insurance benefits when full-time teachers are engaged in a
work stoppage, a Pennsylvania court ruled. The court noted
that by Pennsylvania statute, workers are incligible for ben-
efits if they are of the same grade or class as those striking.
Because substitutes replace regular teachers and perform the
same functions, the court held that they were of the came work
grade and therefore ineligible for benetite (Renne v. Con:-
monwealth of Pennsvivaria Unemplovment Compensation
Bouard of Review, Pa. Commonwealth Ct., No. 1808 D,
1978, June 26, 1980).

« & ¢« ® ¥

Vork-loss henefits of no-fault automobile Lisucance can
anly be paid if an accident attually causes the claimant te lose
time from work, the Michivan Avraorney General stated, Arnd
this would not be the case for teacners who were disabled dar-
ing the summer when they would otherwise be on vacation
(Frank J. Kelly, Attorney Cui.wial of the State of Michigan,
Cpinion No. 567, April 1, '9807.

» A teacher whe = job was clininated in a RIF progran
was still eligible for uneraeloyment benefits even theugh
placed on e vchool’s list of aciive tuters. The court ruled
that the need for these home tutors was so infrequent that
mercly being on the st did not corstitute a “reasonahble as-
surance of employmient,” and di not disquali®y aae trom
clivibility (Maas v. Roxs, NYS Sup. Ct.. App. Div,, No.
37501, July 24, 1980).

AGENCY FEES AND DUES CHECKOFF

In 1977, the U.S, Supreme Courtin Abood v. Detroit Board
of Education (GERR 710:11,33) upheld the conztitutionality
of agencey shop fees covering public employees.

However, as evidenced by the Special Reports the last two
veals, Abood was not the definitive word on ali agenc; fees
and dues checkotf issues. In 1979-80, courts continued to
grapple with the question of whether union duzs <ate be col-
lected through regular paycheck deductions:

» The Connecticut Supreme Court ruled that the Hariford

Copyright ©; 1980 by The Burea.. of National Affairs, Inc.

Federation of Teachers pruperly collected union dues through
regular paycheck deductions. Overturning a lower court de-
cision holding thzt the agenc, shop clause wzs ilicgal both
unaer state and federal laws, the court ruled thad the clausc
vas iilegal both unde; state and federal laws, the cour: ruled
thai the clause was valid as a preper exercise of publiz riolicy,
even thongn i violated Conneciicus law when it became part
of the teachers’ contract. The ~gency shop clause becanie ef-
fective Ocicoer 1, 1979. (GERR 863:21, Gloria M. Dowaliby,
v. Hariford Federation of Teachers; Conn. Sup. Ct., Con-
necticut Law Journal, ... 13, May 6, 1980).
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» The Michigan Court of Appeals held that a tenured
teacher could be fired for refusing to pay union shop dues
provided that Constitutional and statutory procedural due
process requirements of notice and opportunity (o be neard
are miet. In this case the court found the hearing limited to the
factual question of what amount of dues were owed unnec-
essary because the employee admitted her refusal to pay the
dues. (GERR 87115, Board of Education v. Parks, Mich. Ct.
of App., Nos. 46812, 78-3515, 78-3517, June 3, 1980).

» A New York court held that the validity of an agency
shop fee deduction provision does not depend on the extent
of the negotiations leading to the agreement. (McAulay v.
Board of Education of the City of New York, 403 N.Y. 2d
116, afi”d 421 N.Y. 2d 560, 1979).

» Where a Kansas statute designated one union as exclu-
sive negotiator of teacher contracts, a rival union was still en-
titled to dues checked off from the paychecks of its own mem-
bers, the Kansas Court of Appeals ruled, because the deduction
procedure was merely a service provided to the employees that
did not interfere with the selection of official negotiating
union. (105 LRRM 2276, National Education Association—
Wichita v. Urified Sckool District 259. No. 50554, March 21,
1980).

» A iMassachuselts court has held that teachers cannot be
fired until there has been a judicial determination of what dues
are owed. Further, the court set up a special court-controlled
escrow account for the payment of compulsory fees by non-
unior members who complained that the funds were used (o
proirote wolitical views which they did not support. (GERR
877:20, Greenfield School Committee v. Greenfield Educa-
tional Association, Mass. Superior Ct., No. 14646, July 31,
1981

B A California court of appeal ruled that neither an indi-
vidual emplovee nor a rival union is permitted under law as
a '‘real party in interest’’ to contest an election concerning
recision of an ‘‘organizational security,”” or agency shop
agreement. (Bissell v. Public Employment Relations Board,
Calif. Ct. of Appeal, August 28, 1980).

* ¥ 5 5 »

In Wisconsin, an arbitrator has approved a provision pro-
posed by the faculty association of the Northeast Wisconsin
Vocational, Technical and Adult Education District calling
for all employees to pay a fee representing the **full fair
share'’ of the costs of the association’s representation. The
arbitrator noi=d that fair share agreements constituic estab-
lished legislative policy. (GERR 862:24, May 19, 1980).

* % % % %

Standing by its earlier ruling, which was upheld by a state
superior court, the Washington State Public Employment Re-
lations Commission denied exemptions to union dues in three
different cases where the employee's objections were found
not based on specific tencts of a church or religious body of
which the employee was a member. The commission ruled that
personal beliefs, however strongly held, do not entitle an em-
ployee to make payments to a non-religious charity as an al-
ternative (GERR 882:18, October 6, 1980).

* % 5 % ¥

In an important legislative development in this area of the
Pennsylvania state Senale passed an agency shop bill in July
1980 that would make payment of dues to the organization
selected as exclusive bargaining agent compulsory by all public
employees (including employees of nonprofit organizations)
at the option of the union. The bill contains a narrow exemp-
tion for adherirz members of a ‘‘bona fide™’ religions group
which traditionally teaches against the financial support of
labor unions. Those exempted must make allernative pay-
ments (o a nonreligious charity. To qualify as an agency shop

an employce organization must establish a procedure to re-
fund, on demand. a proportion of the fees representing ex-
penditures of a political or idcological nature unrelated to col-
lective bargaining or employment terms and conditions.
(GERR 877:13). Sent to the House State Government Com-
mittee, the bill is still pending in the House as ot October 1,
1980.

DISCIPLINE, DISCHARGE, AND TRANSFER
Discharge

Dismissal and nonrencewal of teacher contracts created per-
haps the greatest volume of litigation of any aspect of edu-
cation labor relations in 1979-80.

Significant cases are highlighted below:

Federal Court Cases

» In the most significant teacher discharge case this year,
the U.S. Court of Appeals for the Sixth Circuit ordered a
lower federal court to reinstate with backpay a teacher whose
contract was not renewed on the basis of recommendations
by the principal and superintendent stemming from animosity
over the teacher’s union activities. Applying the Supreme
Court’s test in Mr. Healthy City Board of Education v. Doyle
(GERR 691:10, 24), the court determined that the stated rea-
sons for nonrenewal, personality conflict with the principal
and declining performance evaluations after the superintend-
ent had decided to ‘‘document the case for nonrenewal,”” were
inextricably linked to their reactions to the teacher’s union
activities, and that the school board did not prove that they
would have voted for nonrenewal even if the teacher had not
engaged in the protected conduct. There was no showing that
the school board was insulated tiom the principal and super-
intendents’ rationale which had been predicated upon consti-
tutionally impermissible reasons, which in turn became the
bases for the board’s decision, the court held. (GERR 862:26,
Hickman v. Vallev Local School District Board of Education,
CA 6, No. 79-3226, April 23, 1980).

Lower federal court casses follow:

» A teacher who was informed following a school board
mecting that her contract would be terminated due to parent
complaints concerning her strict teaching methods, denied a
list of the charges against her or the opportunity to refute
them, and ordered to follow an ambiguous plan of improve-
ment which did not place her on notice of specific proscribed
conduct but required her to surrender her First Amendment
rights, was held by a Missouri federal district court to have
becn denied her constitutional due process right to notice and
a hearing, which was not satisfied by the post-termination
hearing provided under state law. (Cantrell v. Vickers, N.D.
Mo., No., EC-79-97-05 P, Aug. 7, 1980).

> A federal district court sitting in Minnestoa ruled that
a school superintendent whose contract was not renewed had
no due process right to a pretermination hearing because he
was a probationary employec with no legitimate claim of en-
titlement or reasonable expectation of continued employment
arising from an express or implied contract based upon an
offer of renewal elicited from the school board by the super-
intendent with the knowledge that the board intended not to
be bound by the offer, which the employec failed to accept
in a definite and unequivocal manner. (Tatter v. Board of
Education of Independent School District, D. Minn., Civ. No.
6-78-212, June 13. 1980).

» Lamenting the lack of a uniform statute of limitations
setting a deadline for filing civil rights suits in federal court,
a U.S. trial court in Kentucky ruled that a suit brought by a
teacher for nonrenewal of contract based on allegations of

Copyright © 1980 by The Bureau of National Affairs, Inc.
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drug usc and sexual misconduct which became public was
barred by the state suit one year lisnit for bringing a libel suit,
the type of state suit which most closely resembled the
teacher’s claim that she was wrongfully denied a hearing to
clear her name. (Hines v. Board of Education of Covington,
Kentucky, F.D. Kent., No. 77-157, July 3, 1980).

State Supreme Court Cases

Five noteworthy state supreme court cases lisied below rc-
verse school board dismissals of teachers:

» The Montana Supreme Court overruled a school board
decision not to rehire a nontenured teacher which was based
on the “‘tainted evaluation’ by a principal who disapproved
of the teacher’s union activities, where, despite the board’s
arguably having a separate, permissible motive for the non-
renewal, a state hearing examiner had correctly determined
that the teacher would not have been discharged “*but for™
her union activities. (103 LRRM 3090, Board of Trustees of
Billings School District v. State of Montana, No. 14722, Dec.
21, 1979).

» Under Vermont law and the principles of due process.
the school district has the burden of proving at a hearing of
the school board that there is “‘just and sufficient cause’ not
to renew a nonienured teacher’s contract, the Vermont Su-
preme Court held, sending the case back to the trial court 10
decide the teacher’s clairned issues of fact. (Burroughs v. West
Windsor Board of School Directors, No. 208-78, Sept. 8.
1980).

» The discharge of a high school principal for fraud, con-
sisting of intentionally double billing driver education stu-
dents, was reversed by the Minnesota Supreme Court as un-
supported by the entire record, ordering the board to reinstate
the principal and advising it to employ a hearing examiner in
future termination proceedings to insure fundamental fair-
ness. (Liffrig v. Independent School District. Oslo, No, 446,
March 7, 1980).

» The Supreme Court of Colorado upheid a jury verdict
awarding reinstatement to a teacher on the grounds that his
union activities constituted a substantial or motivating factor
in the school board’s decision not to renew his contract and
that the board would not have made the decision had it not
considered the teacher’s constitutionally protected activities,
striking down the trial judge’s judgment for the school board
not withstanding the jury verdict. (Durango School District
v. Thorpe. No. 79SC9, July 21, 1980),

» The Tennessee Supreme Court ruled that the absec:ice of-
any persuasive testimony that a tenured kindergarten teacher’s
performance was below the standards of efficiency maintained
by other kindergarten teachers and the fact that the teachers
alleged tardiness occurred within duty period demonstrated
that the evidence of inefficiency and insubordination was in-
sufficient to justify firing the tenured teacher. (Williams v.
Pittard, Sept. 8, 1980).

State supreme court cases approving school board decisions
to discharge teachers are considered below:

» The Alaska Supreme Court ruled that a nontenured
teacher had no constitutionally protected interest in continued
employment, but was entitled to limited judicial review of the
record of the school board hearing at which the decision was
made not to renew the teacher's contract for poor teaching
performance and attitude, but that the school board decision
was not shown to be *‘arbitrary and capricious,”’ (Shatting v.
Dillingham City School District, No. 2177, Sept. 26, 1980).

> There was substantial conipetent evidence to support the
discharge ol a tenured teacher on the grounds set forth by the
Minnesota law relating to teacher tenure, the Minnesota Su-
preme Court held, ruling that a school board’s ¢ecision to

Copyright © 1980 by The Bureau of National Affairs, inc.
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discharge the teacher tor a second wrongful use of sick leave
was a permissible exercise of its power 1o manage the school
district. CAnderson v. Independent School District, No. 225,
May 16, 1980).

» A nontenured high school mathematics rcacher did not
meet her burden of overcoming the presumption that the
school board acted in good faith in deciding not to renew her
contract due to incompetency, the Supreme Court of South
Dakota ruled, holding that the nonrenewal was not arbitrary,
capricious, or an abuse of the school board’s discretion and
was supported by substantial, credible evidence. (Busker .
The Board of Education of Elk Point Independent School
District, No. 12609-r-FEH, July 23, 1980).

» The Nevada Supreme Court ruled that a principal’s fail-
ure to admonish a nontenured teacher and provide a reason-
able time for her 1o improve as required by state law before
recommending that she not be reemploved was unimportant
beeause the teacher did not timely request a hearing and vol-
untarily submitted her resignation after receiving the princi-
pal’s notification that she would not be recommended for a
new contract, (Carson City School District v. Burnsen, No.
11278, March 28, 1980),

» The Supreme Court of Wyoming declined to substitute
its own judgment for that of a school board which voted 10
dismiss an industrial arts teacher where there was substantial
evidence to support the board’s finding of insubordination,
which the board could reasonably have reached on the basis
of all the evidence that the teacher willfully refused to obey
a reasonable order of the principal given with proper author-
ity, thereby reversing the lower court’s order to reinstate the
teacher. (Board of Trustees of School District, Big Horn
County v. Colwell, No, 5215, May 19, 1980),

» A teacher’s aid who was fired by a school board for re-
fusing to accept an assignment she felt unqualified to perform
was not denied due process, the 1daho Supremne Court ruled,
finding that two meetings with the cmployee’s principal and
a telephone conference with the superintendent satisfied the
conslitutional requirements for notice and an opportunity to
be heard. (Simmons v. Board of Trustees of Independent
Schoot Distri-t, No. 13120, September 3, 1980).

Arbitration Cases

Two arbitrator's decisions interpreting permissible grounds
for dismissal under collective bargaining agreements are an-
alysed below:

» A male teacher in a correctional facility twice accused
of sexual misconduct with teenage female students was found
by an Ohio arbitrator to have been properly discharged on the
basis of defaults in behavior which demonstrated an incom-
petence or fool-hardiness and lack of responsibility justifying
termination. (GERR 869:17, Board of Education. Cincinnati
and Cincinnati Federation of Teachers. FMCS No. 80K/
08387, April 18, 1980). .

» A Wisconsin arbitrator reversed the dismissal of an ag-
ricultural teacher for failure to maintain discipline in the class-
room due to the lack of any clear and unmistakable warning
that he would be terminated unless he improved, but found
just cause for some measure of discipline, and ordered the
withholding of a one year experience increment as contem-
plated by the collective bargaining agreement, (73 LA 697, In
re School District of Colfax and West Central Education As-
sociaticn, Sept, 12, 1979).

State Appellate Cases

Following is a list of middle-tier appellate cases on various
aspects of teacher discharge, classified by state. The full text
of the opinions are available from BNA.
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California
American Federation of Teachers v. Board of Education of
the Pasadena United School District, Daily Journal
D.A.R. 1806 (Calif. 2d, June 30, 1980).
California Teachers Association v. The Governing Board of
the Middletown Unified School! District, (Calif. 1st. No.
1 Civ. 45253, March 19, 1980).

Illinois
Alexander v. Fair Employment Practices Commission of the
State of Illinois (11l. Ap. 4th, No. 1511, April 25, 1980).
Board of Education of School District No. 131 v. Illinois State
Board of Education (11l. App. 2d, No. 79-29, April 1,
1980).

Indiana
Salem Community School Corporation v. Richman (Ind.
App. 2d, No. 2-876-A-282, June 17, 1980).
State of Indiana ex rel. Newton v. Board of School Trustees
of the Metropolitan School District of Wabash County
(Ind. App. 2d, No. 3-878 A 196, May 14, 1980).

Kansas

Unified School District, Wilson County v. Dice (Kan., No.

51, 133, June 14, 1980).
Massachusetts

South Middlesex Regional Vocational Technical School Dis-
trict Committee v. Superior Court (Mass. App. Ct. Adv.
Sh. 1980, p. 503, March 12, 1980).

Superintendent of Belchertown State School v. Civil Service
Commission (Mass. App. Ct. Adv. Sh. 1980. p. 1015,
May 20, 1980).

Missouri

Hughes v. Board of Education, Charleston Reorganized
School District (Mo. App. S., No. 11294, May 12, 1980).

Willett v. Reorganized School District of Osage County (Mo.
App. W., Nos. 31122-31180, July 8, 1980).

Wolf v. Personnel Advisory Board of the State of Missouri
(Mo. App. W., No. 30815, June 9, 1980).

New Mexico

Gallegos v. Las Lunas Consolidated School Board of Edu-
cation (N.M. App., No. 4427, August 14, 1980).

New York
In the Matter of Geneva Jackson v. New York State Division
of Human Rights (N.Y. Sup. Ct. Ist, No. 7741, 7492,
7493, April 4, 1980).
In the Matter of Jeseph Zurlo v. Amback (N.Y. Sup. Ct. 3d,
No. 36805, April 3, 1980).

North Carelina

Weber v. Buncombe County Board of Education (N.C. App.,
No. 7928 SC 928, May 20, 1980).

Pennsylvania

Arnold v. Pittsburgh Board of Public Education (Pa. Comm.
Ct., No. 2100 C.D. 1979, June 24, 1980).

Belle Vernon Area School District v. Gilmer (Pa. Comm. Ct.,
No. 1635 C.D. 1979, May 30, 1980).

Clarton School District v. Strinich (Pa. Comm. Ct., No. 952
C.D. 1979, April 9, 1980).

Gobla v. Board of School Directors of the Crestwood School
District (Pa. Comm. Ct., No. 955 C.D. 1979, May 27,
1980).

Graham v. Mars Area School District (Pa. Comm. Ct., No.
651 C.D. 1978, June 10, 1980).

Lesley v. Oxford Area School Districi (Pa. Comm. Ct., No.
1828 C.D. 1977, Oct. 1, 1980).

Swartley v. The Norriston Area School District (Pa. Comm.
Ct., No. 140 C.D. 1979, May 2, 1980).

Warren County School District v. Carlson (Pa. Comm. Ct..
No. 1449 C.D. 1979, Aug. 27, 1980).

Discipline

A divided U.S. Court of Appeals for the Sixth Circuit
reversed an earlier district court ruling that a school principal
did not intend to violate a teacher’s constitutional right of free
expression when the teacher was reprimanded for his zealous
advocacy as a union spokesperson of a fellow teacher’s com-
plaint. The court found the teacher’s reprimand was predi-
cated on constitutionally protected activity and that the school
district failed to prove that its interest in the efficient admin-
istration of education outweighed the plaintiff’s free speech
and association rights. (GERR 872:19, Columbus Education
Association v. Columbus City School Districi, CA 6, No. 77-
3613, May 30, 1980).

» The U.S. District Court for the Middle District of Flor-
ida denied the request by two teachers for a preliminary in-
junction against the school board to enjoin the board from
suspensioning the teachers without pay pending a trial. The
Court concluded that the board would likely succeed with the
case on its merits on the grounds that the teachers did not -
show enough irreparable harm to outweigh the disservice to
the public interest that the injunction would create. (Baker v.
School Bourd of Marion County, Florida, M.D. Florida, No.
80-30-Civ-Oc, March 10, 1979).

» The lllinois Supreine Court affirmed an appellate court
holding in a teacher’s behalf that he could not be suspended
by the school board for cursing at a student during football
practice because the board did not adopt a rule authorizing
the suspension of teachers. (Craddock v. Board of Education
of Annawan Community Unit School District, No. 52415,
May 22, 1980).

» The Commonwealth Court of Pennsylvania affirmed an
order by the secretary of education upholiding an employee’s
demotion from the position of education director to the po-
sition of teacher at the Scranton State School for the deaf on
the grounds that as a non-teacher at the school, the employee
had no statutory entitlement to a hearing before being de-
moted, a hearing the petitioner claimed she did have a right
to. The employee relied on a section of the school code pro-
viding for no demotion of a profe¢ssional employee in a school
district without first affording the employee a hearing. How-
ever, the court noted that the employee was not in a school
district, but rather an employee of a state institution. (Barrett
v. Commonwealth of Pennsylvania, Depariment of Educa-
tion, No. 1060 C.D. 1979).

» The Commonwealth Court of Pennsylvania atfirmed an
order by the secretary of education that an employee be re-
stored the duties of head administrator to the employee’s job
description after the employee was demoted by the school.
The Court ruled that the employee filed his appeal within the
statutory linjit of 30 days of the receipt of written notice of
the school's decision, that the relative standing of the em-
ployee's old and new position did constitute a demotion, and
that the school failed to show justification for the demotion.
(Jefferson County-DuBois Area Vocational-Technical School
v. Horton, No. 1250 C.D. 1979).

» A school board properly issued a written reprimand to
a biology teacher for allowing graffiti to be carved into class-
room desks and permitting a state of disarray in the class-
room, Arbitrator George T. Roumell, Jr., ruled. While the
teacher claimed the graffiti appeared on a date when he was

Copyright © 1980 by The Bureau of Natic al Affairs, inc.
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not teaching the class and another class was using part of the
room, the arbitrator noted that occasional graffiti does not
explain the substantial amount present, the teacher’s cleanli-
ness problem was not present to the same extent in other
rooms, and that the written reprimand in an attempt to correct
the problem was a modest corrective discipline. (74 LA 303,
Napoleon Board of Education and Jackson County Education
Association, AAA Case No. 54 39 0894 79, March 1, 1980).

» Arbitrator Samuel S. Perry ruled that a school employer
did not violate a collective bargaining agreement when the
director of vocational education, upon observing a female
teacher wearing pants instead of skirts and dresses required
by the dress code, talked to the teacher in private and asked
her if she understood dress expectations. The ruling was not-
withstanding the teacher’s contention that the employer's ac-
tion was a form of discipline that was imposed in retaliation
for a discrimination charge that she filed with the civil rights
commission because no discipline of any kind was adminis-
tered by the director during the incident. (73 LA 382, Colum-
bus Board of Education and Columnbus Education Associa-
tion, AAA Case No. 52 39 0736-78, August 23, 1979).

» A school board made a fatal error disciplining a teacher
for alleged disruptive activities based on statements from stu-
dents without providing the teacher an opportunity to cross-
examine those students, Arbitrator Theodore H. Ghiz ruled.
Based on statements fromn students, the teacher was dis-
charged and transferred for allegedly telling the students to
turn in false alarms, throw food in the cafeteria, and harass
substitute teachers on the day of a teachers protest. However,
the board denied the teacher her right to confront the wit-
nesses against her, the arbitrator found, and ordered the
teacher reassigned to her former position while directing the
board to remove from her file all information regarding the
transfer. (GERR 836:9, Jefferson County Board of Education
and Jefferson County Teachers Association, FIMCS No.
79K 16583, August 27, 1979).

» A school board improperly issued a reprimand to a
teacher who was on sick leave through the starting date of a
two-week leave that she took to join her husband at a con-
vention, which she took despite the denial of an earlier request
for leave and a threat of reprimand if she took it, Arbitrator
George T. Roumell, Jr., ruled. According to the arbitrator,
the employee’s sick leave would have continued ai least
through the starting date of the leave and the teachers absence
on the day was due to iliness and not misconduct. However,
the employee was not entitled to sick leave pay for the dura-
tion of her trip in light of evidence that she behaved in perfect
health. The reprimand was ordered removed from the teacher's
file, but the request for sick leave pay was denied. (73 LA 952,
Saginaw Township Board o Education and Saginaw Educa-
tion Association, AAA Case No. 5439010479, November 9,
1979).

Transfers

The transfer of school employees frequently comes into
conflict with collective bargaining agreements and state stat-
utes. The following decisions address these issues which were
heard on appeal:

» The Chicago school board is bound by its memorandum
of understanding with its principals which states that candi-
dates for transfer to lower grades must be presented in writing
with specific reasons for that transfer. The board failed to do
so; therefore the candidates so transferred may seek rescession
of the transfers and the consequent loss of pay. (Chicago Prin-
cipals’ Association v. Board of Education of the City of Chi-
cago, 1llinois Appellate Court No. 78-72, May 21, 1980).

Copyright © 1980 by The Bureau of National Affairs, Inc.

» A principal who was transferred to a position of reduced
responsibility and prestige cannot claim that it was a demo-
tion, because the new position also carried a higher salary.
Georgia state law requires that all three be reduced—respon-
sibility, prestige, and salary—in order for a transfer (o count
as a demotion. (Rockdale County School District v. Weil,
Supreme Court of Georgia, No. 3582, April 22, 1980).

> A teacher reassigned after his sabbatical leave can be
forced to return his sabbatic benefits after refusing to teach
under the new arrangements. The teacher had been working
in an elementasy school and a junior high was reassigned to
teach in two elementary schools. The court held that the new
assignment—teaching in elementary schools—was, in fact,
something that he had been doing before and therefore not
in violation of state law prohibiting transfers after sabbaticals.
(Dinberg v. Oil City Area School District, Commonwealth
Court of Pennsylvanig, No. 1700 C.D. 1979, June 30, 1980).

» The Denver school system violated provisions of its
teachers’ contract by using a transfer as a punitive action. A
teacher had been transferred to another school after a lunch
room altercation between the teacher and a student. (Denver
Public Schools and Denver Classroom Teachers' Association,
73 LA 918, arb. Robert G. Meiners, November 9, 1979).

» The Tennessee Supreme Court upheld the transfer of a
principal who had assigned a non-certified instructor to teach
a required course without informing the school’s administra-
tion. Evidence of prior difficulties between the principal and
the administration was introduced in the lower court, but it
was held as admissible given that the school had to counter
allegations concerning its ‘‘arbitraryt-refationship with the
plaintiff. (Eldridge v. Carter, Supreme Court of Tennessee,
June 9, 1980).

> A broadcasting technology instructor who managed the
school’s radio station was removed from both positions and
transferred as an electronics instructor. The change was af-
fected without diminution in pay or tenure status, but the
court held that the instructor could seek recompense for dam-
age to his reputational interest given his allegation that the
transfer resulted from his editorial statements at the station.
(Lemons v. Morgan, No. 79-2074, September 19, 1980).

» Following a high school’s transfer to a new building, its
principal was transferred to the same position at one of the
district’s middle schools. Although the salary was maintained,
the duties were reduced. The principal claimed that the trans-
fer was actually a demotion. Under state law, demotions can
only be made after a hearing, which the principal was denied.
While agreeing with the lower court’s decision that under the
law the transfer was not a demotion, the court held that the
facts of the case were also relevant and should be considered
by the lower court in determining whether the transfer actually
constituted a demotion. The decision denying the principal’s
claim was reversed and the case remanded. (Dolloff v. School
Cornmittee of Methuen, Massachussetts Appellate Court, No.
671, April 3, 1980).

The Supreme Court of New Jersey affirmed the decisions
of the lower courts that in the absence of an agreement be-
tween two schools, tenured teachers transferred from one
school to another do not have to be treated as though they
had been tenured by their new school district. (In the Matter
of the Closing of Jamesburg High School, School District of
the Borough of Jammesburg, Middlesex County, Supreme
Court of New Jersey, No. A-81/82, July 25, 1980).

EVALUATION

Because evaluations of teacher performance are crucial to
continued employment and professional advancement, teach-
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ers often contest evaluation procedures that result in unfa-
vorable ratings or which in their opinion could lead to unsat-
isfactory results.

The following court decisions and arbitration ruling ap-
proved evaluation procedures leading to the nonrenewal of a
teacher’s contract:

» The Nevada Supreme Court ruled that a school district’s
failure to admonish a teacher for unsalisfactory permform-
ance and provide a reasonable opportunity to improve in a
letter of nonrenewal to the teacher, as required by state law,
did not justify reinstating a teacher who did not make a timely
request for a hearing and voluntarily submitted her resigna-
tion after being notified that she would not be recommended
for renewal. (Carson City School District v. Burnsen, 96 Nev.
Adv. Opinion 79, March 28, 1980).

» The findings of a New York Board of Examiners which
enumerated specific deficiencies of an assistani principal they
rated unsatisfactory, which were upheld by the Commissioner
of Education, must be affirmed as having a rational basis, a
New York Supreme Court ruled. (In the Matter of Gloria L.
Johnson v. Ambach, No. 36773, March 27, 1980).

» An Ohio arbitrator ruled that the evaluation procedure
of a high school personal guidance counselor which included
the evaluators’ meeting with the counselor at least five times
o review performance and work product, and make construc-
tive criticisms and written job targets satisfied the collective
bargaining agreement requirement of four personal observa-
tions making the counselor aware of deficiencies and the op-
portunity to meet evaluators’ goals and demonstrate improve-
ments. (75 LA 177 In re Board of Education of Cincinnati
and Cincinnati Federation of Teachers, No. T9K/15229, June
6, 1980).

» A high school band director who was informed in ac-
cordance with school board policy before April 1st that his
contract would not be renewed for the following school year
had no constitutional property interest in continued employ-
ment to permit him to complain that the school board had
violated it’s own policies in failing to review parent and stu-
dent complaints with him before refusing to re-employ him,
a Texas court of appeals ruled. (Bowen v. Calallen Independ-
ent School District, Texas Court of Civil Appeals, 13th Dis-
trict, June 12, 1980).

* & % % ®

Teacher evaluation procedure constitutes a ‘‘term or con-
dition of employment” which a school board is required to
discuss with the teacher union before unilaterally implement-
ing a new evaluation method, the Indiana First District Court
of Appeals ruled. (102 LRRM 2872, Evansville— Vanderburgh
School Corporation v. Roberts, No. 1-79-A-13, July 26,
1979).

* % % ¥ *

The Knoxville Education Association has voiced its stren-
uous opposition to a school board teacher evaluation propOSal
intréducing broad overall rating of ‘‘meets requirements”’
“unsatisfactory’’ and six specific possible recommendanons
including the freeze of salary at step level, without reference
to tenure, if improvement is deemed necded. The union has
announced ils intention to sue the school board if any
teacher’s salary level is actually frozen.

LICENSING AND PROFESSIONAL STANDARDS
Requirements and Procedures

A U.S. District Court in New Jersey upheld the constitu-
tionality of New State regulations attacked by New Jersey
teachers and education associations instituting oral examina-
tions that tested proficiency in Spanish and English to certify
bilingual teachers. Thé judge ruled that teachers had no right

to tenure or continued employment in bilingual education that
would trigger constitutional due process requirements, and
that the exams gave applicants a fair and reasonable oppor-
tunity to demonstrate bilingual skills and were rationally re-
lated to the state’s interest in providing its students with com-
petent, well-trained teachers. (New Jersey Education Association
v. Burke, SD NJ Civ. No. 76-2230 (unpublished), April 29,
1980).

The Commonwealth Court of Pennsylvania ruled on var-
ious proccdural and substantive issues related to teacher li-
censing and professional standards in three cases:

» A professional employed by the school district as ‘‘Home
and School Visitor’' who proved to the satisfaction of a De-
partment of Education Hearing Examiner that he spent over
50 percent of his time on the job in the classroom teaching
social studies for the requisite three years was entitled to a
permanent teaching certificate for social studics. (Fairview
School District v. Commonwealth of Pennsylvania, Depart-
ment of Education, No. 1191 CD 1979, Sept. 26, 1980).

» Teachers hired under federally funded Head Start and
Get Set programs who were not informed before their em-
ployment that certification as an early -childhood elementary
school teacher was a necessary condition of employment were
not subject to certification requirements under the Pennsyl-
vania School Code and could not be suspended or laid off to
make way for suspended or laid off certified public school
teachers until given the full opportunity to obtain certifica-
tion. (Philadelphia Federation of Teachers v. Board of Edu-
cation of the District of Philadelphia, No. 1965 CD 1978, May
12, 1980).

» A certified public school nurse who successfully sued a
school district in trial court for an appointment as school
nurse filed by a non-certified person was found by the Com-
monwealth Court to have forfeited her right to relief by de-
laying a ycar after the hiring to file suit, which resulted in
financial and administrative prejudice to the school district.
(Erway v. Wallace, No. 1671 C.D. 1979, May 28, 1980).

* % ¥ * ¥

In a nontcacher case, the Connecticut Supreme Court up-
held the authority of the school board to hire and test its non-
professional employees such as custodians and cducational
secretaries regardless ol a city civil service system or a citywide
union contract purporting to cover the classified, non-profes-
sional employees (Local #1186, American Federation of State,
County and Municipal Employees v. Board of Education of
the City of New Britain, August 12, 1980).

* % & % ¥

In a study investigating 448 New York City public school
teachers undertaken by the Brooklyn District Attorney’s Of-
fice, teachers were found to have falsified course credits to
qualify for higher salaries, projecting a possible 2,500 teachers
throughout the system who submitted fraudulent training rec-
ords for unmerited pay raises. However, no teachers are likely
to be prosecuted due to the disarray, gaps, and inadequate
preparation of the school records. (GERR 850:32).

Competency Testing

With test scores on the general decline, attention has be-
come increasingly focused upon the competence of the teach-
rs. With fourteen states currently utilizing some form of
competency testing for teachers, education officials in New
York and Kansas have taken major steps in recent months to
join their ranks.

The New York State Board of Regents has passed and sent
o1 to the legislature a plan to specify teachers as professionals
subject to testing, licensing, regulation and discipline by the
board, as is done with other professional groups in New York
such as doctors and accountants. The proposal includes var-
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jous aspects which -will take cffect at various times, among
them the following:

» A.state conference of teachers for exchange of intor-
mation and views;

» A professional practice board to recommend teacher re-
quirements, licensing standards, and disciplinary findings to
the Regents, composed of teachers, school administrators,
public members, and representatives of colleges or universi-
ties; .

» | egislation providing that non-public and private school
teachers not be required 1o hold licenses, but expressing the
intention that all teachers in New York, private as well as pub-
lic will eventually qualify as professionals:

» Requirement of a two part examination testing general
knowledge and individual subject area which can be retaken,
not to be implemented prior to 198-

» An internship program for adniinistrators and teachers
for new job openings, providing a mentor-evaluator with the
salary to be paid by the state;

» In scrvice education tailored to the individual needs of
each school; '

» A standardized plan for minimum performance to be
locally required of teachers;

» The application of state professional codes and discipline
standards to teachers; and

» Upgraded registration procedure for all public school

teachers.
x ¥ ¥ x X

The Wichita Board of Education has instituted the practice
10 begin implementation in the academic year 1981-82 of test-
ing minimum skills at the ninth-grade tevel in English and the
tenth-grade in mathematics. The local affiliates of the A.F.T.
and the N.E.A.A. have formally agreed 10 the need for teach-
ers to pass basic competency in English and mathematics, pro-
vided that only new teachers be required (o take the exams.

RESIDENCY REQUIREMENTS

The Chicago Sci ol Board, over the opposition of Mayor
Jane Byrne and the Chicago Teachers Union, has passed a
requirement that all school employces reside within the city
limits. Effective September 1, 1980, new employees must live
-vithin the city, current employees may not move outside Chi-
i:ago boundaries, but current employees living outside the city
remain unaffected. (GERR 872:21).

PAROCHIAL SCHOOLS

In 1979, the United States Supreme Court ruled in National
Labor Relations Board v. Catholic Bishop of Chicago (440
U.S. 490) that schools operated by the Catholic Church to
teach both religious and secular subjects are outside the ju-
risdiction of the NLRB, absent express congressional intent.

Last year, The National Labor Relations Board, following
the U.S. Supreme Court’s decision in Catholic Bishop, re-
voked its earlier ruling that the Archdiocese of Los Angeles
had unlawfully refused to bargain with a lay teachers’ union
(103 LRRM 1261, Curdinal Manning and California Federa-
tion of Teachers, No. 21 CA-14799, Feb. 5, 1980).

In addition, the Sccond Circuit Court of Appeals, following
Catholic Bishop, denied NLRB jurisdiction over a Catholic
high school which had severed diocesan control and lodged
its management in a private board of directors, where titie
would automatically revert to the diocese if the school ceased
to be a Catholic high school, the curriculum and philosophy
of the school were Catholic, and a majority of the faculty were
members of religious orders. The court held that the Supreme
Court’s designation of *"church-operated’” school referred not
to niceties of legal title and managerial control, but to the suf-
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tusion of religion in a schoolb’s curriculum and mandate to its
teachers (o indoctrinate the students in the particular faith.
Since the jurisdiction of the NLRB over lay teachers would
excessively entangle government in the religious mission of the
school as prqllibilc(l by the First Amendment, the court denied
enforcentent vf the NLRB order 1o recognize the Lay Faculty
Assodiation as exchlusive representative tor the lay teachers.
(104 L.RRAI 2878, 1980 DLR 36: A-1 Nutional Labor Re-
lations Board v. Bishop Ford Central Catholic High School.
CA 2, No. 79-4166, June 17, 1980).
* ¥ X ¥x x
In another important post-Catholic Bishop Case, a federal
district court ruled that the first amendment does not preclude
suing & parochial school tor unlaw ful sex discrimination under
Title VI, permitting an unmarried pregnant teacher to pro-
ceed to trial against the Catholic school that fired her. Ap-
plying a two-part test derived trom Cutholic Bishop, the court
held that Congress did not intend Title VI to exempt religious
cducational institutions from liability for sex discrimination,
and that a court could decide whether the school’s religious
moral precepts constituting an essential condition of contin-
ued employment are applied equally to the school’s male and
female emplovees and whether the teacher was in fact dis-
charged only because she was pregnant rather than because
she had obviously had premarital sexual relations in violation
of the school's moral code, without excessively entangling the
government in the school’s religious mission. (21 FEP Cuses
1413, 1982 DLR 24: A-1, E-1, 48 LW 2521, Dolter v. Wahlert
High School N.D. Towa, No. C 79-1022, Jan. 28, 1980).
* ¥ X ¥x x
The Minnesota Supreme Court ruled that in a parochial
school with no tenure policy, a lay teacher whose contract had
expired and whose position was filled by a nun did not have
an implied contract to continue teaching, and her constitu-
tional right to due process of law was not viotated by the lack
of a meaningful hearing absent state action. (Coller v. Guard-
ian Angels Roman Catholic Church of Chaska, No. 205, June
27, 1980).
* ¥ X ¥x x
A onc day strike by New York lay teachers in September
1980 was deemed successful by officers of the Federation of
Catholi¢ Teachers who claimed 70 percent support for the
strike in ten counties and many New York City schools, as
well as the foreed closing of several schools, although the di-
ocese admitted to only one school closing. The archdiocese is
now perceived as dealing more seriously with the union, and
a favorable contract is forthcoming.

The Seventh Circuit Court of Appeals prohibited as uncon-
stitutional the placement of any CETA workers in religious
schools on the grounds that the funding allocation mechanism
under the CETA Act, providing competition of would-be re-
cipients for monies from one local governmental sponsor and
profuse community commentary, created too great a risk of
political entanglement for the CETA program as a whole.
Acknowledging that the purpose of the CETA program was
secutar, the court had applied a two part analysis gaging the
effect of the program as enhancing or inhibiting religion and
the degree of government entanglement with religion required
by the program to test the permissibility of individual CETA
funded positions in parochial schools.

The court prohibited CETA funding for remedial teachers,
summer and recreational instructors, adult education jobs,
and speech and hearing diagnosticians and therapists as re-
quiring too much administrative entanglement to ensure that
the funds were not being used for sectarian purposes. The
court distinguished funds for health workers who might deal
with matters of mental health or sexuality and maintenance

S
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workers which had an impermissible cffect on religion from
the CETA tunding permitted ealiier this year by the Supreme
Court for the cost of clerical help in keeping attendance rec-
ords and administering standardized examinations required by
state law in Committee for Public Education and Religious
Liberty v. Regan, 100 S_ Ct. 840 (1980),

Purely adjunct clerical staff, food workers and some health
and safety workers such as traffiv guards and escorts the court
found to have passed the religions effect and administrative
entanglement tests but failed the larger political entanglement
test. (1980 DLR 185:D-1, Decker v. O'Donnell, Nos. 80-1230,
1231, 1264, Sept. 9, 1980).

CLASS ASSIGNMENTS

There were several cases decided last year involving the
question of class assignments:

» The proper recourse for @ teachers union aggrieved by
a school board’s unilateral adoption of policy requiring teach-
ers to spend one additional hour in hall monitoring duties is
to proceed under grievance and complaint procedure estab.
lished under collective bargaining contraet rather than o bring
action for injunction relict until such time as matter is nego-
tiated pursuant to North Dakota Teachers Representation and
Negotiation Act (SL1 44:223). (103 LRRA 2945, Grand Forks
Education Association v. Grand Forks Public School District,
North Dakota Supreme Court No, 9623, Oct. 25, 1979).

» Neither the Pennsylvania Labor Relations Board nor a
court has authority under Statc Public Employees Relations
Act (SLL 48:221) to submit to binding arbitration jurisdic-
tional a dispute arising from assignment of noontime teacher
aides to duties involving supervision of students, where the
collective bargaining contract refers only to removal of teach-
ers from these duties and is silent as to who, if anyone, would

assume them. (103 LRRM 2539, Philadelphia Federation of

Teachers Local v. Commonwedith of Pennsylvania Labor
Retations Board, Pennsylvania Court of Common Pleas, No.
2012, November 11, 1979).

» Teachers in a cooperative Program who were assigned
overload in their work were entitled 10 specific stipend pay-
ment tor such overload under the award of another arbitrator
who determined entitlement to sUch stipend ina prior dispute
involving another cooperative education teacher who experi-
enced overload and also involving same contract provision
and situation of overload at the start of school the term, sinee
the prior award is res judicara s 10 issue ot remedy in the
present case. A prior award iy binding until parties amend the
language of agreement, an (1inois arbitrator ruled. (73 1
310. Board of Education of Cook County and Evanston High
School Teachers Council, AAA No.. 5139 0109 79, Aug. 7,
1979). :

TENURE AND SENIORITY

Recent budgetary limitations and decreasing enroliments
have resi:ited in more and more teacher layofTs, Issies related
to tenure and seniority have (hus become increasingly impor-
tant as teachers fight to keep their jobs.

Over the past year three particUlarly important cases related
to tenure and seniority were decided, ©wo in the area of layofts
and one reversing a denial of tedure

A federal trial court in Michigan took action during a fis-
cally-related layott of teachers with far-reaching implications
in the areas of school desegreg@tion, affirmative action, and
seniority. The judge nullified the Jayoff-by-seniority provi-
sions of a collective bargaining dgreement which thwarted the
permanent court ‘order that the School district achieve a 20
percent black teaching and administrative staff as part of an
earlier court-mandated school desegregation plan, holding
that the rights of minority students were at stake. To balance

41:465

the burdens of cost, past discrimination and cducation qual-
ity, the court ordercd recall of all laid-oft tenured black teach-
ers, future recalls based on seniority provided that 20 pereent
of the recalls are filled by black teachers, recall of no more
than 80 percent non-black teachers it the recall pool cver con-
sisted only of non-blacks or blacks not certitied for availabie
positions, and hiring of new black teachers to achieve 20 per-
vent black staff after layoffs ended. (1980 DLR A-10: D-1,
Oliver v. Kalamazoo Board of Education, W. 1), Mich., K88-
71C.A.. Sept. 30, 1980). .

Under Massachusetts law, an actual decrease in the number
of pupils in a municipality extinguishes a tenured teacher’s
entitlement to continued employment, the Massachusetts Su-
preme Court held, ruling that a tenured physical education
teacher discharged by seniority had no constitutional right to
notice and a hearing. (Milne v. School Commitee of Manch-
ester, Mass. Adv. Sh. 1980, 2151, Oct. 1. 1980).

In another layoff by seniority case, a Pennsylvania Com-
monwealth Court ruled that the suspension of a male physical
cducation teacher due to budgetory limitations was a valid
exercise of school district discretion conforming to seniority
rules. (Fatscher v. Board of School Directors of the Spring-

field School District. No. 1412 C.D. 1979, April 10. 1580).

Under New York State law (Education Law Scection 2573
subd 6; L 1969, ¢. 330), in cities with a population larger than
125,000, once the superintendent has made recommendation
of tenure for a school principle, the school board has no dis-
cretion o deny it, the highest New York state court held. The
court ordered that the New York City school board issue a
permanent certificate of appointment to a principal whose
tenure the board had deniced. (In the Matter of Luz Caraballo
v. Community School Board, N.Y. App. No. 77, March 27,
1980).

The denial of tenure by a school district is increasingly being
challenged in the courts by teachers and professional employ-
ces.

» The New York Supreme Court prohibited arbitration as
interfering with a school board's authority to decide tenure
of the denial of tenuie to a probationary teacher for insubor-
dination and incompetence unrelated to classroom perform-
ance where there was no connection to the claimed violation
of evaluation procedures provided for the collective bargain-
ing agreement. (102 LRRAM 2434, Board of Education of Mid-
dle Istund Central School District v. Middic bstand Teachers
A clatio ~+h 19, 1979).

> A fec trict court in New York City ruled that a
professic o myevee transterred from a probationary prin-
cipalship ¢+ ot ractory had raised a sutticient factual ques-
tion to proceed to trial as to whether the board of education
was precluded from denying the employee tenure by fater pay-
ing him a principal’s salary and listing him as tenured in a
position with duties substantially similar to that of principal.
The court thus denied the board of education’s motion to
summarily dismiss the emplovee’s claims. (Orshan v. Anker,
79¢ 309, E.D.N.Y., May 7, 1980).

» In the absence of an agreement, a school district is not
required to accept tenured teachers from a district where the
teacher positions no longer exist due to closing by the state
Board of Education, the New Jersey Supreme Court ruled in
a split decision. (GERR 882:22, New Jersey Education As-
sociation and Jamesburg Education Association, No. 1A-81/
82, July 25, 1980).

Length of Service

Interpretations of length of service frequently fead to dis-
position tenure and seniority cases. The following state ap-
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pellate and arbitration cases were decided on the basis of var-
ious fine points related to length of scrvice

» A school librarian hired due to peculiar conditions at the
school to work 160 of 182 days contractually required of
teachers was held by the Massachusetts Appeals Court not 1o
have completed an entire school year to be credited in com-
puting tenure. (Fortunato v. King Philip Regional School Dis-
tric, Mass. App. Ct. Adv. Sh, 1980, 1311, July 2, 1980).

» The Commonwealth Court of Pennsylvania upheld an
arbitrator’s decision that, under the relevant collective bar-
gaining agreement, seniorily was to be based upon a teacher’s
total years of service to a school district rather than the total
years of service in a given subject area. (Central Dauphin
School District v. Central Dauphin Education Association,
No. 372 D.C. 1980, June 30, 1980).

» A teacher laid off from a tenured position in one arca
is entitled to displace a tenured teacher in an area of former
licensing based on total length of service as a teacher or su-
pervisor in the school district. (In the Matter of Dinerstein v.
Board of Education of the City of New York, No. 275, June
5, 1980).

» A Michigan arbitrator ruled that a teacher’s failure to
return from an extended leave of absence in compliance with
the collective bargaining agreement amounted to a resignation
which extinguished all previously accumulated seniority within
the school district. (75 LA 297, In re Bourd of Education of
Ionia and Ionia Education Association, A.A.A. No. 54 39
1176 80, July 21, 1980).

» Where a school board and teacher union undertake the
new practice of issuing multi-year contracts for non-tenured
teachers which are silent on the effect on seniority accumu-
lated under the former one year contract, an Ohio arbitrator
ruled that seniority would date prospectively from the effec-
tive date of the new multi- car contract. (74 LA 697, In re
Norwood Board of Education and Norwood Teachers Asso-
ciation, April 1, 1980).

Eligibility of Position for Tenure

» Teachers employed under a federally funded state proj-
ect providing special instructiop who were hired anually, fol-
lowing re application and renotification, as needed on an
hourly basis without a written contract restricted to work un-
der the program, were found not entitled to tenure and fringe
benefits by the Superior Court of New Jersey, although they
performed duties functionally sindilar to those of other teach-
ers. (Point Pleasant Beach TéacHers Association v. Callan, A-
1980-78 March 27, 1980).

» Under Connecticut law, school administrators are inel-
igible for tenure, the Connecticut Supreme Court ruled, de-
nying relief to two administrators transferred to teaching po-
sitions under a reorganization plan. (Delagorges v. Board of
Education, 410 A2d 461).

» In an important case, the Minnesota Supreme Court
ruled that a public health nurse required to obtain a profes-
sional license through the state Board of Education qualified
as a teacher under state law and had acquired tenure and sen-
iority rights due to full-time professional activities rendered
as a teacher. The public health nurse constitutes a level of
school nurse distinguished by higher qualifications but not a
separate position which the school district could eliminate for
financial limitations. (Krug v. Independent School District,
Spring Lake Park, No. 150, May 9, 1980).

LEAVE ISSUES
Maternity Leave
Because of increased legislative and legal activity in the area
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of sex discrimination, maternity leave has become one most
controversial issues for teachers and school administrators.

The 1978 amendments to Title VII of the Civil Rights Act
of 1964 included discrimination on the basis of pregnancy as
prohibited sex discrimination.

The Pregnancy Discrimination Act of 1978 provides that
pregnant women be treated the same as other employees on
the basis of ability or inability to work, but does not require
employers to treat pregnant women in any particular manner
with respect to employment-related mattcers, or ta establish
any new program where none currently exist.

In the most important maternity leave case this year, a fed-
eral appeals court in Richmond, Virginia held two Virginia
school district maternity policies unconstitutional and ordered
teachers terminated due to preg ancy reinstated at the first
opportunity. The school board policies required terminating
pregnant teachers despite a physician’s letter of fitness to
teach, one immediate if the pregnancy was discovered before
the start of the academic” year, the other at four months.
Overturning the lower court’s award of back pay, the sixth
Circuit Court of Appeals held that the school board members
were immune (0 being sued for money damages either per-
sonally or in their official capacity because they had acted in
good faith while implementing the policies which violated the
teachers’ constitutional rights. (21 FEP Cases 895, Paxman
v. Campbell, CA4, Jan. 2, 1980). -

Important state cases concerning maiernity leave follow:

A pregnant teacher taking a pregnancy related leave of ab-
sence must be permitted (o take advantage of her sick leave
as if she were suffering from any other ailment, the New York
Supreme Court ruled, finding that a school board had engaged
in unlawful discriminatory practices by denying the benefits.
(State Division of Human Rights v. Sweer Home Board of
Education, 423 N.Y.S. 2d 748).

A school board’s denial of extended leave to allow a teacher
to breast-feed for the baby's health where the teacher is phys-
ically able to return to work does not constitute unlawful sex
discriinination, the Pennsylvania Supreme Court held. (1980
DLR 2: A-3, Board of School Directors of Fox Chapel Area
School District v. Rossett; No. 187-78, Dec. 21, 1979).

Sick Leave

Issues related to sick leave make up the bulk of litigation
in teacher leave. The following state court and arbitrator cases
decided various aspects of sick leave:

> A teacher who obtains retirement and disability status
while on medical leave of absence has resigned her teaching
position and loses her career status, the North Carolina Court
of Appeals ruled, ordering the lower court to decide whether
the school district was precluded from arguing the resignation
by having advised the teacher that her application for dis-
ability and retirement would be just a formality. (Meachan v.
Montgomery County Board of Education, No. 7919SC642,
June 17, 1980). )

» An Ohio trial court ruled that a Board of Education vi-
olated the collective bargaining agreement ' by unilaterally
amending a policy of awarding severance pay for unused sick
leave days as agreed by the teacher union and the board, and
ordered performance of the agreed upon policy. (GERR
832:19, Perrysburg Education Association v. [Derrysburg
Board of Education, Court of Common Pleas, Wood County,
Ohio No. 78-CIV-209, June 12, 1979).

» A Wisconsin circuit court has ordered enforcement of
a Wisconsin Employment Relation Committee ruling that a
school district committed an unfair labor prctice and violated
state law by denying a part time teacher’s request for mater-
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nity leave, by terminating regular part time teachers’ employ-
ment and threatening such- teachers with possibility of loss of
future employment because of and in retaliation for engaging
in protected, concerted activities. (Wisconsin Employment
Relations Commission v. Joint School District, City of River
Fallsy Wisc. Cir, Ct. Pierce County, No. 12754-D, March 17,
1980),

» A Pennsylvania arbitrator ruled that a school guidance
counselor diagnosed by her life long physician as having suf-
fered from ‘‘environmental stress, emotional stress and anx-
iety’’ due to the Three Mile Island accident was entitled to sick
leave for the illness. (GERR 848:18, 73 LA 1227, In re Penn
Manor School District and Penn Manor Education Associa-
tion, Dec. 21, 1979).

» Teachers can accumulate sick leave whlle absent because
of job-related injuries, Sick leave is part of the compensation
that a school board provides its teachers, the court ruled. If
a teacher is entitled to full salary, such as ‘when absent due to
job-related injuries incurred withdut fault, then they should
be entitled to all forms of compensation—including sick days
(Tibaya v. Board of Education of the Newark School District,
Aprll 3, 1980, Delaware Supreme Court, No. 309, 1979).

* & & % @

The North Carolma State Department of Educauon over
the vigorous opposition by the North Carolina Association of
Educators, has submitted a plan to eliminate extensions of the
paid eight days a year sick leave, which will probably be im-

plemented in the 1981-82 school year.
* % % % %

Personal Leave

A New Jersey appellate court held that the U S. Con-
stiftion proscribes a school board granting teachers paid per-
sonal religious leave days as discriminating against non-reli-
gious employees and improperly éntangling the government
in religion, (Hunterdon Central High School Board of Edu-
cation v. Hunterdon Central High School Teachers’ Associ-
ation, No. A-4607-78, June 19, 1980).

» Attendance at papal mass qualified as *‘personal busi-
ness for proper purpose’” under the collective bargaining
agreement providing paid personal leave where the school
board had on three prior occasions granted a teacher personal
leave to attend a spouse’s ministerial convention, an lowa ar-
bitrator ruled. (79 LA 131, In re Genesco Community Unit
School District and Genesco Education Association, AAA
No. 51 39 0035 80, June 10, 1980).

» A school district had the right to deny paid leave for
Jewish holidays under the terms of a collective bargaining
agreement that disallowed paid leave for religious purposes,
a Wisconsin arbitrator ruled, even though the practice resulted
in Jews being treated somewhat unfairly. (GERR 849:16,
School District of Beloit and The Beloit Education Associa-
tion, Arb. Grecco, Dec. 11, 1979).

» A Michigan arbitrator denied a paid personal business
leave day to a teacher on the grounds that her stated reason
for absence, ‘‘business of a personal and private nature,”’
amounted to stating no reason at all. (GERR 845:22, Michi-
gan City Area Schools and Michigan City Education Associ-
ation, AAA No. 51 39 0361 79 B, Nov. 8, 1979).

* % % % %
A school district abused it discretion to grant professional

leave in violation of the collective bargaining agreement by.

unilaterally setting a limit of two teachc.” who would be
granted leave on any one day. (74 LA 934, In re Durant Com-
munity School District and Durant Education Association,
AAA No. 51 39 06920 79 April 17, 1980).

. Bention, No. 250, Jan.

STANDING

» The Minnesota Supreme Court has ruled that a union
which is not a party to an agreement to dismiss all lawsuits
between a local organization and a school board may not suc
the board on the grounds of unfair labor practices in connec:
tion with an earlier strike.

The suit brought by the Minnesota Education Association
was dismissed because the statewide organization was not ihe
bargaining agent, was not a party to the strike, and could not
show sufficient injury in fact to its members to qualify a- an
“aggrieved party’’ under law. (GERR 857:19, Minnesota £.d-
ucation Association v. Independent School District, Lake
11, 1980).

» A union president, himself a teacher, had no standing
to file a grievance proceeding against a school board for its
failure to post two position openings, which precluded two
laid-off bargaining unit members from applying for the po-
sitions, but caused no personal injury to the union president,
the New Hampshire Supreme Court held, overruling a state
Public Employee Labor Relations Board decision that the
school board had committed an unfair labor practice by re-
fusing to submit to the grievance procedure. (GERR 836:26.
Appeal of Berlin Board of Education, No. 79-085, March 31,
1980).

CONSTITUTIONAL RIGHTS

If media interest is the leading indicator of impoitance in
court cases, then Suprcme Court cases involving the consti-
tutinal rights of teachers would rank high on the list of con-
sequential litigation in the broad arca of labor relations.

Last term, the Supreme Court did not decide any significant
cases involving the constitutional rights of teachers, but they
may someday rule on the following significant circuit courts
of appeals cases decided last year:

» A school district cannot fire a school teacher simply be-
cause the teacher employed a controversial role-playing teach-
ing while teaching American history, the Fifth Circuit held.

The classroom techniques, which evoked strong feclings on
racial issues, were protected under the First Amendment, the
court said. After eight years of litigation, the teacher’s relicf
inciuded monetary damages, attorneys fees, and reinstaie-
ment. (Kingsville Independent School District v. Cooper, CA
5, No. 77-2995, Feb. 15, 1980).

» In protest against curriculum, a high schoot student filed
suit alleging a violation of coustitutional rights on the ground
that the district's decision not 10 hire two paruular teachers
deprived her *‘of the opportunity to learn from and associate
with these capable teachers,’’ and has created an “*atmosphere
of tension and fear among present teachers resulting in a di-
munition or loss of academic freedom in the part of all teach-
ers and students in the district.”’

The Seventh Circuit found these allegations regarding
teacher hiring decisions ‘‘creative but no more availing.”” The
Court stated: ‘1t is difficult to conceive how & student may
assent a right to have the teacher control the classtoom when
the teacher herself does not have such a right.” (Zyvkan v.
Warsaw Community School Corporation, CA 7, No 80-1038,
Aug. 22, 1980).

» A federal district court that found that a school district
violated a blind teacher’s constitutional rights by its failure to
hire here properly excrased its discretion when it refused to
order the schoot district to grant her tenure with out having
opportunity to evaluate her qualificatins and performance as
a teacher. (Gurmankin v. Costanzo, 23 FEP Cases 301, CA
3 No. 80-1449, June, 30, 1980).

LI I B I
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In a federal district court decision of note, a Tennessee tri-
bunal ruled that wherc the record docs not reflect that the
criteria for employment to teach a Bible study used by a school
district included no religious test or profession of faith, there
was no violation of the establishment or religion clause of the
First Amendment. (Wiley v. Board of Ed. of City of Chat-
tanooga, E.D, Tenn., No 78-1-2, Sept. 5, 1980).

. % % 9

In yet additional litigation on the issue of religious freedom,
a music teacher fired by the New Bedtord, Mass. school dis-
trict for refusing to teach patriotic and religious songs has
sued the school committee in federal district court in Boston
for $400,000.

The teacher, a Jehova's Witness, argued that the school
district violated her constitutional rights to freedom of reli-
gion and freedom of speech, to due process and cqual pro-
of the law and academie freedom to teach.

. s %

tect?

Finally, in a more garden variety ““frec speech”™ case, an
Arkansas teacher charged in federal district in court that he
was ‘‘unlawtully suspended and terminated”™ because he had

.criticized his principal. The school district said the reason for

dismissal was insubordination, but the teacher argued that his
firing was the result of his questioning of school policies dur-
ing faculties meetings and, therefore, a First Amendment vi-
olation.

RACIAL DISCRIMINATION

In wiat many observers termed a “*bloekbuster decision,”’
the U.S. supreme Court ruled that the Federal Government
can deny funds to local school districts because of statistics
showing a disproportionate number of black and other mi-
nority teachers being assigned to de facto segregated schools,
even without proof that the school board intentionally dis-
criminated in teacher assignments.

Voting six to three, the Court upheld the decision of the
Department of Health, Education, and Welfare to deny spe-
cial funding for the 1977-78 school year from the New York
City Board of Education. The funds were authorized under
the 1972 Emergency School Aid Act.

In an opinion written by Justice Blackmun. the Court held
that Congress may set conditions on the receipt of federal
funds to induce would-be recipients to take ‘‘voluntary’ ac-
tion to eliminate segregation. Congress has the authority “‘to
establish a higher standard, more protective of minority
rights, than constitutional minimums require,” the Court
said, rejecting New York City's claim that funds may be cut
off only upor: ~roof of “‘intentional discrimination in the con-
stitutional s ave " ANYC Board of Education v. Harris,
GERR 8:-.37 S Sup Cr, No. 78-873, November 28, 1979).

B ]

In important courts of appeals actions in this area, the Fifth
Circuit said tht evidence that all 14 of a school district’s head
athletic coaches, 16 of 18 assistant athletic coaches, and all
persons selected to fill central office staff vacancies over a
seven-year period were white established a prima facie casc of
purposeful racial diserimination when considered in light of
historical background, But, the court continued, the school
board rebutted this prima facie case by conclusively demon-
strating that the lack of blacks hired for positions in question
was solely due to lack of black applicants.

The court of appeals also held in this case: -

» The federal district court did not err by its fatlure to
order the school board to adopt a policy of advertising em-
ployment opportunities to the general public, where the record
failed to indicate that the lack of advertising actually discrim-
inated against blacks.

Copyright . 1980 by The Bureau of National Affairs, Inc. |
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» But, the fcderal district court did err when it required
two black applicants who were not emploved by the school
board as high school principals to prove that they were the
most qualified applicauts for the position. Where evidence
established that the board purposetully discriminated against
blacks in the appointment of high school principals, the bur-
den of proof shifts to the board to show by clear and con-
vincing evidence that the two applicants would not have been
appointed even absent discrimination, and

» Finally, the federal district court did not ¢ when it re-
jected a black taculty member®s claim of racial discrimination
arising from her failure to be selected for position of special
cducation co-ordinator, where the evidence tailed 1o establisn -
that the school board discriminated against blacks in hiring
of instructional personnel, and the court found that the sie-
cesstul applicant had more experience than the black faculty
member in arca of special education. (Lee v Washington
County Bd. of Ed., 23 FEP Cases, 1472, CA 5. No. 78-3338,
September 18, 1980).

The U.S. Court ef Appeals tor the Eigheh Circuit decided
a case with taphcatrons for settdement agreements involving
minority-greap teachers, The court ruled that where an at-
torney clearly advised minority -group teachers of their rights
and received authority to enter into a scttlement agreement
that included guidelines for hiring and pronotion. a federal
district court could properly deny the teachers’ appeal to set
aside the settlement agreement. (Kichmond v. Cuarter, 22 FIP
Cases 890, CA 8, No. 79-1421, Muarch 11, 1980).

In federal district court actions:

» A New York court ruled tiiat the Buffalo Board of Ed-
ucation did not violate Title VII when it hired a white non-
resident of the city as a provisional appointec to position of
director of security and then rehired him following civil service
cxamination as a permanent employee despite the presence of
higher-scoring black city resident on eligibility list, where the
evidence did not support the inference that the board’s policy
ol favoring provisional employce who passes subsequent ex-
amination discriminates against blacks, board did not have
city-resident policy, and its practice of appointing satisfactory
provisional incumbent is directly related to sucessful job per-
formance. (Kirkland v. Buffalo Board of Education 23 FEP
Cases 1537, USDC W NY, No. Civ. 77-295, October 9, 1979).

» A South Carolina court reiterated t' > Supreme Court’s
holding in Monell (17 FEP Cases 873) that school districts and
their boards of trustees are *‘persons”’ under the Civil Rights
Act of 1981 and can be sued for alleged eniployment discrim-
ination.

However, the court also stated that a school superintendent,
as the agent i, a school district, is an employer and can be
held accountable for a school district’s alleged violations of
Title V11, notwithstanding the contention that the charge fi. J
with EEOC named him in his official capacity and not per-
sonally. (Kelly v. F' I'nnd School District 2, 23 FEP Cases
540, D.S.C., No. 7 . July 21, 1978).

* x & 9

In an arbitration decision involving a recurrent controversy
in labor relations, John C. Manson ruled that a school em-
ployer did not discriminate on the basis of race where it
awarded a vacancy i ornamental hor ulture in the adult
education program to a white teacher who knew science of
hotticulture and had actual tooi: for handling adult classes
effectively instead of a black teacker in ¢lementary and junior
high school student levels who was found lacking in co tain
requirements for teaching adults. (School Board of Palm
Beach Couniy, 74 L4 494, Arb. John Manson, No. 80K/
04299, February 15, 1980.)
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SEX DISCRIMINATION

Although the United States supreme Court has twice denied
certiorari on the issue, it may have to give in and decide
whether Title IX of the 1972 Educatior. Amendments lets the
Federal Government stop sex discrimination in employment
at federally assisted schools.

Title IX provides that *‘no person’’ shall be subjected to sex
discrimination under any education program or activity re-
ceiving federal financial assistance.

Bucking the authority of four federal appeals courts that
had answered that question in the negative, the U.S. Courts
of Appeals for the Second and Eighth Circuits weighed in on
the other side of the controversy in July 1980.

The Second Circuit conceded that the statutory language—
“‘no person’’ shall be subjected to sex discrimination in fed-
erally funded educational programs—is ambiguous. Virtually
identical language in Title VI of the 1964 Civil Rights Act
caused Congress to later specifically bar applicalion of Title
V1 to employment. In contrast, Title IX, Wthh is modeled on
Title VI, conspicuously omits the exemplmg provision. The

. Second Circuit was persuaded by a review of the legislative

Q

history that congress intended Title IX's language to cover
employment practices. (GERR 877:12, 23 FEP. Cases. North
Haven Bd. of Education v. Hufstedler; CA 2, ‘Nos 79-6136,
6247, and 7747).

in a narrower ruling, the Fifth Circuit sand that Title 1X

‘empowers the Federal Government to regulate the employ-

ment practices of recipient schools, but limited such regulation
10, specific federally funded programs. The court was im-
pressed that the statute applied to *‘no person,’’ not to a more
limited group such as ‘‘no student.”” However, the Govern-
ment's authority does not permit it to issue regulations that
apply to all employees of an entire school system so long as
any program or activity of that school receives any federal
assistance. The statutory language, the Fifth Circuit found,
restricts enforcement to a federally assisted ‘‘program or ac-
tivity.” (GERR 877:12, 23 FEP Cases 628, Deugherty School
System v. Harris, CA' S, No. 78-3384, July 28, 1980).

However, earlier in the year, the U.S. Court of Appcals
tor the Ninth Circuit joined three other circuits—the First,
Sixth, and Eighth—in holding that Title X does not reach the
jissue of employment discrimination by educational institu-
tions.

In its appeal against Seattle University, the Government
argued that at the leist it must have the dulhonly to issue
regulations that prohibit sex discrimination in employment 1o
the extent that the discrimination ‘‘infects’ the beneficiarics
of a federally assisted program.

The Ninth Circuit noted that this “‘infection theory' has
been approved when it has been shown that eliminating dis-
crimination against students is impossible in the absence of
eliminating discrimination against taculty. However, the opin-
ion added. the regulations at issue here require no showing of
a connection between discrimination (GERR 872:81, 23 FEP
Cases 525} & it university employees and its effect on stu-
dents. (Sear o & wversity v. HEW: CA 9, No. 78-1746, June
19, 1989)

The is: «iv of whether the Federal Government can deny
funds to educarional institutions for employment-related sex
discriminati-n came inte play in a case involving G eve City
College in Vestern Pennsylvania. A federal district court in
Pennsylvania ruled that the college could not be turced to sign
an assurance of compliance form—because the form ittelf re-
quired adbzrence to regulations banning sex discrimination on
the job. The school filed suit after the Federal Government
threatened to cut off Basic Grants (BEOG) and Guaranteed
Student Loans (GSL) to Grove City students.

In an action brought under both Title VI and Section 1983,
a federal district court in New York ruled that even if sex was
one of the factors considered by a superintendent in reaching
his determination to transfer a woman, a federal district court
cannot interfere with the decision-making process of a school
system, if the transfer was for valid educational reasons, with-
out any accompanying adverse economic impact, and without
any indication or allegation of bad faith. (Rodriguez v. Board
of Education, Eastchester, SS.D.N.Y ., 21 FEP Cuses 755, No.
79 Civ. 3619, November 20, 1979.)

* % % w %

A former Emeryville, California school teacher suspended
after undergoing a sex change operation has won a court battle
1o gain back pay from the school district.

Without comment, the California Supreme Court let stand
a lower court decision requiring the school district to give back
pay to Steve Dain, formerly Doris Ricl ards.

Dain, as Miss Richards, was employed as a physical cdu-
cation teacher in the 1975-76 school year and took leave to
take part in a sex change program. When the school district
learned about this, it suspended him without pay. (Dain v
Emery Unified School District of Alamedu County, Calif. Ct.
of Appeals, No. 46815, March 28, 1980).

AGE DISCRIMINATION

Most labor relations experts expect that age discrimination
will become one of the hottest public employment equal op-
portunity issues in the 1980's. In 1978, amendments to the Age
Discrimination in Employment Act (ADEA) raised the com-
pulsory retirement age to 70. In addition, litigation filed on
constitutional and state statutory grounds prior to the effec-
tive date of the ADEA amendments (January 1, 1979) are fi-
nally reaching appellate courts.

For example, the Towa Supreme Court ruled that a school
board’s policy of requiring school teacher o retire at age 65
bears a rational relationship to the valid government interests
of planning for administrative needs and recruitment and of
maintaining a mixture of younger and mere experienced
teachers. Therefore, the school board did not violate the
Equal Protection Clause of the U.S. Constitution or fowa
Constitution whent it failed to renew the contract of a non-
probationary teacher with 19 years experience because she had
attained age 65.

The teacher relicd on Gauldr v. Garrison, 16 FEP Cases 245
(CA 7, 1977), but the court ditferentiated Gault on the
grounds that Gaulr failed to disclose an ‘‘identifiable state
purpose’” for the termination of tenure. The fowa court cited
a spate of other courts as in accord with the evaluation of the
mandatory retirement policy in this case, including Paliner v.
Ticcione, 19 FEP Cases 320 (E.D.N.Y. 1977, aft’d 19 FEP
Cuases 321 (2d Cir. 1978); Aennedy v. Comm. Unit School
Dist. No. 7, 16 FEP Cuses 314 (1973), and Harren v. Middle
{stand Central School Dist. No. (2, 19 FEP Cases 467 (1975).
(Deshon v. Bettendorf School District, 21 FEP Cases 634,
lowa Supreme Court, No. 63170, October 17, 1979).

In an important ruling involvisg the issue of retroactivity
of the ADEA the U.S. Court of Appea: . for the Third Circuit
held that prior to the 1979 effective date of the amendments,
a school district could legally terminate an administrator un-
der its mandatory retirement policy even though his retirement
would have-occurred after enactment of the amendments.

Overruling a district court decision that such action violated
the 14th Amendment to the U.S. Constitution, the appeals
court stated that a ruling in favor of the administrator would
‘‘eviscerale any congressional attempt to grant employers and
others lead time in urder to provide smooth transitions for
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statutory changes.” (Kwhar v. Greensburg-Salem School Dis-

trict, 22 FEP Cuses 10, CA 3, No. 79-1698, February 19,1980).

In another case involving a state retirement law, an Indiana
teacher brought a suit challenging the Act after her contract
wis not renewed in August 1978,

Federal district court judge Jesse Eschbach upheld the con-
stitutionality of mandatory teacher retirement, stating that the
aging process tends to crode teaching abilities and citing sev-
eral other reasons for mandatory retirement:

» To cnsure that teachers are physically, mentally, and
emotionally fit:

» To save moncey by replacing higher-paid older cachers
with lower-paid and less experienced teachers:

» To bring vounger teachers and more minorities into the
teaching profession;

» To make planning casier for the number of teachers
needed in the future:

» To promote an “introduction of new ideas™ and crea-
tivity in teaching; and

» To allow a more graceful, less costly method to eas

teachers out of the schools.
In a suit brought by the U.S. Department of Labor involving
non-teaching employces, a federal district court ruled that the
duties of predominantly male custodians are not equal, within
the meaning of Scction 6(d) of ¥L.SA, 1o those of lower-paid
cleaners. who are predominantly female, when full cycle of
jobs is compared. (24 WH Cases 724.-Marshall v. Kenosha
Unified School District No. 1, 24 WH Cases 724, E.D. Wis,
No. 73-C-399, March 12, 1979; Mcmorandum and Order July
11, 1979). - e

On an appeal hrought by EEOQC, the Seventh Circuit upheld
the district court. stating that the lower court properly com-
pared job performance on an annual basis instead of consid-
ering work performed in summer and various vacation pe-
riods. (EEOC v. Kenosha Unified School District No. .. 24
W Cases 728. CA 7. Nos. 79-1776, 79-2042, 79-2096, April
29, 1980).

EQUAL PAY DISCRIMINATION

The matter of equal pay for equal work is going to be the
civil liberties issuc of the 1980°s, according 1o EEOC Chair
Eleanor Holmes Norton.

Apd what Norton says has become increasingly important
since it 15 EEOC—and not the Labor Department—who is
now responsible for enforcing the Equal Pay Act.

In one of its first equal pay actions, EEOC filed suit in May
charging that the Hobart, Indiana Community School Cor-
poration unlawfully paid less to its female coaches performing
jobs cqual to their male counterparts.

The EEOC complaint, filed in the U.S. Distirct Court in
Hammond. was based on an investigation which the agency
said disclosed that the duties of coaches, male and female,
required substantially cqual skill, effort, and responsibility.
‘“‘Equal pay coach cases have implications well beyond ap-
parent violations,”” Norton said. She explained: *‘These cases
have the important programmatic effect of correcting the tra-
ditional undercy aluation of sports programs in which women
participate. At a time when there is a great surge in interest
in sy orts by girls and women, these cases make the point that
they a:v entitled to full participation in sports activities.”™
(1979 DLR 90:A-13)

" ¥ 5 ¥ ¥

In another case involving equal pay for male and femalc
physical education teachers, the Eighth Circuit Court of Ap-
peals held that male teachers were entitled to greater pay
where male jobs required more experience, training, and abil-
ity to develop a physical education curriculum and where male
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teachers reported directly to the principal and to parents on
physical cducation programs. (Forner v. Mury Institute, 21
FEP Cuases 1069, CA 8, No. 79-1352, January 14, 1980).

HANDICAPPED DISCRIMINATION

Section 504 ot the Rehabilitation Act ol 1973 prohibits dis-
crimination against handicapped individuals in any program
or activity receiving federal financial assistance. Virtually
every school district receives some federal funds, and, there-
fore, virtually every school district is liable for suits by both
students and teachers under the Rehabilitation Act.

The Syracuse school district was sued in federal district
court by an individual who claimed that the school district
failed 1o hire him as a teacher’s assistant and substitute teacher
solely because of his prior mental illness. Specifically, the in-
dividual alleged that the school district made impermissible
presemployment inquiries and refused o hire him because of
his answers to those questions.

The court ruted that the school district’s inquiry about
whether the individual had experienced or had ever been
treated for any *‘migraine, neuralgia, nervous breakdown, or
psychiatric t-catment™ was impermissibly phrased.

However, the court concluded, in order to be granted suni-
mary judgment, the allegedly aggrieved individual had to
prove that his nonhiring was solely by reason of his handicap.
And that, the court said, was an issuc to resolve at a trial on
the merits. (John Doe v. Superintendent of Svracuse City
School District, N.D.N.Y., 80-CV-188, Scptember 30, 1980).

NATIONAL ORIGIN DISCRIMINATION

Hispanics are the largest growing minority in the United
States. Their influence in the education ficld is most obvious
in the rules proposed by the new Education Department for
bilingual education. Their presence was also evident in several
cases involving alleged national origin discrimination decided
last year.

In a major case, the U.S. Court of Appeals for the Tenth .
Circuit ruled that Mexican-American students had standing
to challenge the employment practices ol a school district,
which allegedly had an adverse impact on the educational op-
portunities atforded the Mexican-American pupil, but that the
students had not proven their claim. (23 FEP Cuses 1233,
Otero v. Mesa County Valley School District, 1233, CA 10,
No. 79-1261, August 15, 1980}.

in another case involving alleged national origin discrimni-
nation against the Dallas Independent School District, the
U.S District Ccurt for the Northern District of Texas, Dallas
Division. concluded that the school distriet’s dismissal of a
Mexicar Amerivan teacher was **not motivated by a national
origin animus.”” (Francisco Patino v. Dallas Independent
School District, N.D. Tex., CA-3-76-0599-C, March 21,
1980).

" 5 % »

A Detroit school system policy designed 1o achieve a sex-
ually and racially *‘balanced™ staff does not discriminate
against persons of Slavic national origin. according to the
U.S. District Court for the Eastern District of Michigan.

The school system's “‘balance of staff’” policy, adopted in
1974, provided that “‘pupils shall have experiences with teach-
ers and administrators of different races and shall have both
new and experienced teachers on a faculty which includes both
men and women.”" The policy set forth the following order
of priorities for Ailling vacancies: the necessary teaching qual-
ifications, race, experience, and sex. It further provided that
eligibility pools used for selection of administrators shatl *‘in-
clude a sufficient number of qualified candidates—black and
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white, male and female, experienced and inexperienced—to
perm.i # realistic choice in the selection of persons to fill va-
cancies.”” (GERR 882:21, 23 FEP Cases 1396, Sklenar v. Cen-

tral Board of Education of the Sc...ol District of the City of

Detroit; E.D.Mich., Case No. 6-70415, Sepiember 11, 1980).

VETERANS DISCRIMINATIUN

Several lawsuits were brought by teachers under the Viet-
nam Era Veterans Readjustment Act of 1974, Under the 1974
amendments ot the Veterans Reemployment Rights Act, Con-
gress explicity provided 1hat full coverage be extended to vet-
erans who had been employed by the states and their political
subdivisions.

In an important case, the 1.8, Court of Appeals for the
Second Circuit ruled that v+ Act should be applied retroac-
tively to grant a returned & eteran, who was employed as a full-

41:471

tirne teacher by the county board of cducation betore his in-
duction into the army, the right to purchase retirement credits
for peacetime military service prior to the eftective date of the
1974 amendments that extended full coverage of the Act (e
veterans emploved by states and their pohincal subdivisions,
even though the legistation s silent on the matter of retroac-
tivity. (103 LRRM 2025, Von Allmen v. Connecticut Teachers
Board, CA 2, No. 78-7534, December 7, 1979).

In another case, a federal district court ruled that the school
board restored a returned veteran, who was emiploved as a
teacher on one-year contract before joining the armed forces,
1o position of “*like seniority, status, and pav'™ as required by
the Act, when board re-employed him on one-vear probation-
ary teacher’s contract and subsequenthy terminated him at
close of the school vear because of planned reduction in teach-
ing force. (Gibney v. Hood River County School Disiricr,
USDC Ore., 102 LRRAI 2770, No. 78-712, lulv 16, 1979).

STATE LEGISLATIVE ACTIVITY

LEGAL DEVELGPMENTS

No new collective bargaining laws for teachers were enacted
last year but ninc states modified existing bargaining faws af-
fecting teachers.

The character of the legislation varied considerably. For
example, while Minnesota granted teachers the right to strike,
Hawaii expanded the definition of strike to include sympathy
strikes by public employees in support of other striking public
employees.

{nstead of major revisions to strike provisions of bargaining
laws, however, most state legislatures concentrated on ways
to enforce statutes on strike penalties without interfering with
dispute settlements machinery. Revisions to Kausas™ bargain-
ing law for example, now provides for mediation and fact-
tinding for issues at impasse and allow factfinders 1o recom-
mend independent positions,

Amendments to existing bargaining laws in stares covered
the gamut of teachers labor relations;
issues subject to mandatory bargaining;
ageney shop fees;
right to strike;
claritication of strike provisions:
shorter negotiation periods;
use ol seeret mechanical devices during contract nego-
tiations between emp! vers and employees;

» composition and procedures of public emplovee rela-
tions L()H]llll\Sl()[]\

» and revision of mmassg procedures and tacttinding.

In addition, states approved laws relating to employmant
and service credit, leaves of absence, discipline, and lavoft

yyvyyy

provednres,

Cahterma enacted laws permitting employment and service
oo tor teachers located in a territory encompassed by a
new lv-tormed unified school district and granting leave of
absence for service on boards, commissions, and committees.
Two states—Calitornia and Connecticut—enacted laws on the
tair dismissal of teachers, and Florida created an education
practices commission responsible for disciplining teachers and
school administrators.

California also revised teacher instruction credential re-
quirements to allow teachers holding a multiple subject in-
struction credential to teach a specific subject in grades six 1o
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nine after completion of additonal coursework. An amend-
ment to Maessachusetts law now permits state employees (o
teach part-time in state educationaf institutions on the con-
dition that these employees do not have otficial responsibility
for, or participate in, the financial nanagement of the edu-
cational institution.

Other state legislation affecting teachers includes:

» Adoption of a law by Minnesota giving teachers the right
to strike on 60 davs notice in the absencee of an agreement o
abritration award, and creating a legislative compiission on
cmployee relations for oversisht ot collective bargaining.

» Enactment by Connecticut of a law allowing contract
~rmination for any teacher who has worked conaously tor
sur years and who toses a position to another teacher, and
adoption of another law preventing the use of secret miechan-
ical devices for hearing or recording contract negotistions be-
tween emplovers and cmployees.

» Authorization by New Jersev of pavioll deductuon tor
representation fees by a majority union from nonmember ent-
plovees in a unit, and the establishment of procedunes tor the
rebate of proorata share expenditures by the majorniny repre-
sentative to nonmember emplovees.

» Expansion by the District of Columbia ot the ongani
sational and bargaining rights of public employees and the
broadening of the public cmplovment relations board™s
thority 1o allow remedial orders for back pay.

» Enactment by California of a law perminting argianiza-
tional security agreements 10 require classitied emplosees 1o
join an exchisive employee organization or pay the orgam
zation a service fee,

» L uablishment of an education practices coninission re
sponsible for disciplining teachers and school adnune o ators
in Florida.

California Laws

The California tegislature passcd several laws atfecting the
procedures adopted by and thie composition of the Public Em-
ployment Relations Board. Under an amendment to the law
governing public school employer-employee relations, the
board is directed to respond within 10 davs to any inquiry
from a party who has petitioned for an extraordinary relief
as to why the board has not sought court enforcement ot its
final decision or order, to seck such enforcement upon re-

1980 by The Bureau of National Affairs, Iinc.
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quest, and to file in court records of the board proceeding ar 4
evidence disclosing a party’s failure to comply with the
board’s decision or order.

Another amendment empowers the Governor 1o appoint i
general counsel to the PERB, upon PERB'S recommendation.
The general counsel is 1o serve at the board’s pleasurc.

Under a new California law, school districts and county
superintenents of schools may grant leaves of absence with
pay, to ce ficated employees to serve within the state for not
more than .0 school days per school vear on specified boards.
committees, commissions, or other groups. Ambursement
for compensation paid to a certificated emplovee’s substitute
and for actual administrative costs related to any leave of ab-
sence must be paid to the school district or county superin-
tendent by the board, committee or commission, or group to
which a certificated employee is assigned.

An amendment to the Education Code authorizes a teacher
holding a multiple subject instruction credential to teach a
specific subject in grades 6 to 9 after completion of 20 se-
mester hours of coursework or 10 semester hours of upper
division coursework in that subject, except in special areas
where the comrmission on teacher preparation and licensing
requires additional coursework.

A new law requires members of the commission on profes-
sional com petence to select the place of a hearing upon request
for this hearing by a certified school employee who has re-
ceived a notice of intention of dismissal, The hearing officer
is empowered 1o select the place for the hearing where com-
mission members cannot agree on the hearing site.

A new statute permits union security agreements between
classified employees in public schools and their employers. As
4 condition of their employment, these employees are required
to either join the exclusive employee organization or pay the
organization a service fee. Governing boards of school dis-
tricts are authorized to ¢! .k off union dues from salaries of
classified employees. Em; .oyees who are not union nicmbers
may pay service fees directly 1o the exclusive union repre-
sentative in licu of the salary deductions. Under a new law,
a public school employee who is a member of a religious body
whose teachings object to supporting employee-employer or-
ganizations is not required to join. maintain membership. or
financially support any employee organization as a condition
of employment. An employee, however, may be required to
pay sums equal to the agency fee to a nonreligious, nonlabor
organization charitable fund exempt from federal income tax.
The law also permits employees organizations to charge public
school employees for costs incurred in the resolution of any
grievance arising from negotiation representation where the
resolution of this grievance is requested by an employee.

Another law permits members of the state teachers r:ire-
ment system who were on leave of absence to serve as an
clected officer of a national, state, or local educational or-
ganization between October. 1974 and June 30, 1978, 10 re-
ceive full service credit. not to exceed four calendar years, tor
the leave of absence. This law expires on january 2. 1981,

California SEERA

The State Employee-Employer Relations Act has undergone
several changes. A memorandum of understanding between

" the state and its employees reached under the procedures stip-

ulated in SEERA now supersedes some existing laws regulat-
ing the accumulation of vacation and sick feave credits and
credit for prior services. The memorandum, however, no
longer supersedes specific provisions of the Public Employees
Medical and Hospital Care Act. Ctber amendments to SEERA
require that only employee represc: qatives of recognized em-
ployee organizations are entitled to titne off without loss of
compensation and other benefits for meet-and-confer ses-

GOVERNMENT FMPLOYEE RELATIONS REPORT

sions, and designate the governor s the state employer to
meet and confer on matters relating to supervisory employvee-
cinployer relations.

A new statute allows certified employees, previously em-
ploved during the 1979-80 school vear by a union schoot dis-
trict locaned i a territory encompassed by o nes iy sormed
unified school district and employed for the 1982 81 scheot
vear by such unificd school district, 10 be placed o the salary
schedule of the unified sehool district and to e, sive credit for
all services performed as 2 emplovee ¢i th2 un on high school
district. Unified school distr ety voay, hui are 7ot reguiied 10,
coploy emplovees of the uaion high schoal district who were
aot employees in the [979-80 school vear in schools being ac-
quired by the unificd school district.

The public schoot employer-emplayee refations act has been
amendéd o permit parti~< to impasse, after mediation, to
agree mutually upon & parson who is to serve as chairperson
of a Jactfinding panel. Previously, the PERB selected the
chairperson and bore the costs for services of the chairperson.
Under the new law, costs for the chairperson’s services are
borne equally by both parties wnd are subject to specified pro-
cedures relating o billing and payment.

Connecticut and D.C. Acts

An emplovment contracts of a teacher who has worked con-
tinuously for four years may be terminated at any time, under
a new Connecticut law, for loss of position to another teacher,
if no other positions exist for which he or she may be ap-
pointed. If qualified, this teacher shatl be appointed 10 a po-
sition held by a teacher who has not completed three years of
continuous employment. Determination of emple;ment con-
tract termination is made in accordance with a layoff pro-
cedure agreed upon by the local or regional board of educa-
tion or in the absence of an agreement, with the written policy
of a local or regional board of education. The law, however,
does not prohibit a local or regional board of education from
entering into an agreement with an excliusive employee rep-
resentative on matters involving teacher recall, The law also
specifies that a board of education, prior to contract termina-
tion. is required to give the attected teacher a written notice of
termination,

The Connecticut labor relations law is amended to prohibit
an employer or an employee, or their agents, from recording
a conversation or discussion pertaining to employment con-
tract negotiations between the parties to the negotiations by
means ol any instrument, device or equipment, without the
consent of both parties.

New provisions covering most aspects of labor relations
between the District of Columbia and its employees were in-
corporated into the D.C. Government Comprehensive Merit
Personnel Act by a new law that went into eftect on April 4,
1980. Undcr this law, the public employee relations board re-
places the board of labor relations. The new board is au-
thorized 10 resolve unit determinations and representation
issues, certify and decertify bargaining representatives, con-
duct elections, determine and decide unfair labor practice
allcgations and order remedies, Jetermine scope of bargaining
disputes, and to resolve bargaining impasses through fact-
finding, mediation, and binding arbitration. The new law em-
powers the PERB to retain its own independent legal counsel
and to order remedies for backpay, and provides for judicial
review and enforcement of PERB decisions. The new law also
includes compensation in the list of bargainable items and ex-
tends organizational and bargainable rights to public school
supervisors,

Florida Enactment

A nriew law in Fiorida creates the Education Practices Com-
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mission within the department of education. Consisting of 13
members representing teachers, school administrators, and the
public, the commission reviews and issues final orders in cases
involving revocation and suspension of teacher and school
administrator certificates. The local school boards, however,
retain the authority to discipline teachers and administrators.
Complaints are initially investigated by the department of ed-
ucation for factual evidence of violations. Upon a finding of
probable cause, the commissioner of education files a formal
complaint with a hearing officer who makes recommenda:ions
to the education practices commission pancl. Final orders is-
sued by the commission panel either dismiss complaint =7 im-
pose penalties resulting in the denial of an application for a
teacher certificate or for administrative and/or supervisory
endorsement on a teaching certificate; revocation of suspen-
sion of a certificate; imposition of an administrative fine of
up to $2,000 for each offense; placing the teacher, adminis-
trator, or supervisor on probation; restricting the teachers’
scope of practice; or in the placing of a written reprimand in
in the certification file of a teacher, administrator, or super-
visor.

The law also establishes an educational standards commis-
sion to recommend to the state board of education standards
for the development, certification, improvement, and main-
tenance of competence of educational personnel.

Amendments to Hawaii Act

Hawaii amended its collective bargaining law by expanding
the definition of “‘strike’’ to include sympathy strikes by pub-
lic employees in support of other groups of striking public
employees. The law also prohibits *‘essential employees’* from
striking. Linder the law, an ‘‘essential employee’’ is one who
is designated by a public employer to fill an ‘‘essential posi-
tion.”’ An ‘‘essential position’’ is defined by the new law as
that designated necessary by the public employment relations
board to avoid an imminent or present danger to public health
or safety.

The new law also empowers public employers to petition the
PERB to make an investigation of a strike or threat of a strike.
Upon a finding of a present danger of a strike to public health
or safety, the PERB is directed to designate essential employ-
ees, establish requirements to resolve the danger, and require
the essential employees to contact their public employer for
work assignments. The law grants the power to an affected
public employer to petition a state circuit court for relief
where the violations of the strike provisions are confirmed by
the PERB. The new amendment prohibits jury trial for thesc
violations.

Kansas Teacher Negotiations Law

New amendments to the Kansas professional negotiations
law expand the number of items teacher associations may ne-
gotiate with their local school board, including supplemental
contracts covering extracurricular activities, employece griev-
ances, extended and sabbatical leaves, probationary periods,
evaluation procedures, dues checkoff, use of school facilities
for association meetings, use of school mail service, and rea-
sonable leaves for organizing activities. The law, as revised,
now includes impasse resolution procedures providing for
mediation and factfinding. The new revisions eliminate pro-
visions of the negotiations law requiring fact finders to choose
between the *‘last best offer’’ by the school or the association
on disputed issues, and recommend adoption of one position
or the other. Instead, the new law allows fact finders to rec-
ommend an independent position on each of the issues at im-
passe. -

Another change in the law shortens the period for negoti-
ating a new contract to two months. The deadline for serving

notice to negotiate new items or amend an existing contract is
changed from December 1 to February 1 of each year. The
new law also provides that if agreement on a new contract is
not reached by June 1, an impasse is automatically declared,
and the machinery to resolve differences is triggered into ef-
fect without the need to go to court for a declaration of an
impasse. The responsibility for a determination and declara-
tion of an impasse is transferred from the district courts to the
secretary of human resources—whose agency uses the pro-
fessional negotiators of the Public Employee Relations Board
to deal with labor disputes. The authority to rule on alleged
commissions of prohibited practices by either party also is
transferred from the courts to the secretary for human re-
sources.

Minnesota Act

Teachers in Minnesota have the right to strike in the absence
of an agreement or arbitration award, as a result of an amend-
ment to Minnesota's public employment relations act. The
right to strike is granted 60 days (including 30 days after con-
tract expiration) after mediation, if either party rejects arbi-
tration or, if arbitration was not requested, after an additional
45 days, so long as a further 10 days notice was given and the
contract had expired. Under provisions of the law amended
in 1973, public employees could strike only if their employer
cither refused to submit a bargaining impasse tc arbitration
or refused to implement an arbitrator’s award, and in teacher
disputes, only school boards could decide whether arbitration
could be used. Except for employees designated as ‘‘essen-
tial”’—policemen, firemen, nurses providing direct care and
correctional institution guards—the act expands the right to
strike for all state, local and teaching employees.

The act, the outcome of an interim study by the Legislative
Commission on Employee Relations, makes changes in both
the bargaining law and civil service statutes. The name of the
personnel department is changed to the Department of Em-
ployee Relations and two divisions are created; personnel and
labor relations.

New Jersey Statutes

An amendment to the New Jersey employer-employee re-
lations act established procedures for agency shop agreements
between the representative of the majority of public employees
in an appropriate unit and the public employer. Under this
amendment, a representative of majority employees may ne-
gotiate the collection of representation fees in lieu of mem-
bership dues by payroll deduction from salaries or wages of
all nonmember employees in the bargaining unit. Represen-
tation fees are.equivalent to regular membership dues, initi-
ation fees, and assessments charged by the representative
union. Representation fees for nonmembers are reduced by
the cost of benefits available only to regnlar members and may
not exceed 85 percent of regular membership dues, fees, and
assessments. Public employees paying representation fees may
demand and receive a return of any part of the fec they have
paid representing pro rata shares of expenditures by the rep-
resentative union for partisan political or ideological activitics
or causes which are incidentally related to terms and condi-
tions of employment or applied toward costs of any benefits
available only to members of the represcntative union. Re-
fund: of pro rata shares do not apply to lobbying costs in-
curred to foster policy goals in collective negotiations and
contract administration or to secure advantages in wages and
hours and conditions of employment. in addition to those se-
cured through collective negotiations with the public em-
ployer. Negotiated agreements for payroll deduction of rep-
resentation fees may be made only if membership in the ma-
jority representative is available on an equal basis to all em-
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ployees in the unit and the majority representative has estab-
lished and maintained a demand and return system for pro
rata shares. Demand and return systems must provide that
persons who pay representation fees may obtain review of the
amount to be returned through full and fair proceedings.

The law also established a three member board, appointed
by the governor, comprised of a public employer representa-
tive, a public employee organization representative, and an
impartial public citizen who serves as chairman. The board
hears and decides all issues in pro rata share challenges. Pay-
ment of representation fees is to be paid to the majority rep-
resentative during the term of the collective negotiation agree-
ment affecting nonmember employees. Representation fees
may not be collected before the 30th day of an employees’
employment in a position included in the appropriate unit and
before the 10th day following reentry into the appropriate unit
for employees who previously served in a position included in
the appropriate unit and who continued their employmen? in
an excluded position, and for individuals being reemployed in
the unit from a reemployment list. Individuals employed on a
10-month basis or who are reappointed from year to year are
considered to be in continuous employment.

Under the new amendment, public employers or public em-
ployee organizations may not discriminate between nonmem-
bers who pay representation fees and members who pay reg-
ular membership dues.

Massachusetts Act

Recent amendment to an existing Massachusetts law allows
state employees to teach part-time in state educational insti-
tutions on the condition that these employees do not have
official responsibility for, or participate in, financial manage-

ment of the educational institution.
* ¥ * x ¥

TABULATION
State Legisiation Affecting Teachers and Labor Relations,
1979-1980
California
Ch. 184, L. 1980-Certified school employees; leaves of ab-
sence

Ch. 326, L.. 1980—School employees: reorganization
Ch. 490, L. 1980—Certificated employces; credentials
Ch. 666, L. 1980—Public employees; composition of PERB

Ch. 816, L. 1980—Public school employer-cmployee rela-
tions; organizational security agreements.

Ch. 949, L. 1980—Public school employer-cmployece rela-
tions.

Ch. 1008, L. 1980—State employer-employee relations

Ch. 1121, L. 1980—School certificated employees; leaves of
absence

Ch. 1175, L. 1980—Public education employer-employee re-
lations; classified employees—salary deductions

Ch. 1186, L. 1980—School employees; dismissal procedures

Ch. 1265, L. 1980—Public education employer-employee re-
lations; classified employees—salary deductions

Ch. 1265, L. 1980—Public educational employment; judicial
review

Connecticut

P.A. 80-209, L. 1980—Prohibition of mehanical recording of

negotiations between employees and employers

P.A. 80-354, L. 1980—Teacher fair dismissal and staff layoff
procedures

Distriet of Columbia
2-139, L. 1978—Creation of new PERB; broader authority;
labor-management relations sections ffective April 4,
1980
Haw aii
Act 252, 1., 1980—Essential employees: strike provisions

Kansas
Ch. 220, 1.. 1980—Teachers’ bargaining rights

Massachusetts
Ch. 303, L. 1980—State employees; part-time teaching

Minnesota
Ch. 332, L. 1979-=Legislative comnission of employee rela-
tions
Ch. 617, L. 1980—Public employees bargaining: right to
strike

New Jersey
Ch. 477, L. 1980--Employer-employee relations act; union
dues
Florida
80-190-—Establishing an Education Practices Commission and
an Education Standards Commission
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